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INTRODUCTION

Plaintiff Dan McCaleb, Executive Editor of The Center Square, responds in
opposition to the Motion to Quash Subpoena or Protective Order (ECF No. 60) filed
by Tennessee Supreme Court Chief Justice Holly Kirby, Justice Jeffrey Bivins,
Justice Roger Page, and Special Justice Sharon Lee (collectively the “Justices”), all
of whom are non-parties to this case. The Justices’ remote depositions via Zoom are
scheduled to begin this morning at 9:00 am CDT, continuing for the following three
days. The Justices do not contest service of the four subpoenas and notices of
deposition (collectively the “Subpoena”) served upon them on October 31, 2023.

However, in their Motion filed on Thanksgiving Eve — 22 days after being
served with the Subpoena and 1 business day before the first scheduled deposition
— the Justices contend the Subpoena should be quashed pursuant to Rule 45 or, in
the alternative, the Court should enter a protective order under Rule 26. In the
Justices’ view the Subpoena compelling their deposition testimony seeks “privileged
and protected matters,” and is unduly burdensome given their “lack of factual
knowledge regarding the underlying litigation.” ECF No. 60, PagelD #1217.

But the Justices possess relevant “firsthand” knowledge of the advisory
commission, which forms the underlying basis of this lawsuit. McCaleb claims a
First Amendment right of access to advisory commission meetings. And the
Supreme Court, including the Justices, appoint members to this commission, who
then meet and make recommendations to the Justices on court rules of practice and

procedure. Their Motion is unavailing, and this Court should deny it in its entirety.

1
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BACKGROUND

A. Plaintiff McCaleb’s First Amendment Right of Access Claim to
Advisory Commission Meetings and Defendant Long’s Defenses

On June 30, 2022, Plaintiff McCaleb filed his First Amended Complaint
(“Compl.”) against Defendant Michelle Long, in her official capacity as Director of
the Administrative Office of the Courts (“AOC”). Compl., ECF No. 19. McCaleb
sought declaratory and injunctive relief, which included a Section 1983 and First
Amendment right of access claim to state court rulemaking meetings of the
Tennessee Advisory Commission on the Rules of Practice & Procedure (“Advisory
Commission”), created by Tenn. Code Ann. § 16-3-601. Id.!

Tennessee’s Supreme Court appoints members to the Advisory Commaission,
“whose duty shall be to advise the [Justices and Supreme Court] from time to time
respecting the rules of practice and procedure.” See Tenn. Code Ann. § 16-3-601(a).
Under Defendant Long’s direction, the AOC provides logistical and administrative
support to the Advisory Commission. See Tenn. Code Ann. § 16-3-601(d). AOC
employee Michelle Consiglio-Young is the liaison to the Advisory Commission, and
she provides administrative support to assist the Commission’s members in
discharging their duties. Memorandum Opinion, ECF No. 39, PagelD #1089.

McCaleb sought public access to these Advisory Commission meetings under the

“experience and logic test” first articulated by the United States Supreme Court in

1 McCaleb amended his complaint and requested access to rulemaking meetings of
the (1) Advisory Commission, as well as the (2) Tennessee Judicial Conference (TJC)
committees, created by Tenn. Code Ann. § 17-3-101, et seq. Compl., ECF No. 19.

2
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Richmond Newspapers and later adopted in its subsequent precedents. Compl., ECF
No. 19. Specifically, McCaleb argued pursuant to the “experience and logic test”
that, because the federal analogue to the Advisory Commission had opened its
rulemaking meetings to the public over 34 years ago, history, tradition, and the
favorable judgment of experience counsel that the First Amendment attaches to
Tennessee Advisory Commission meetings, and the meetings should also be open to
the public as well, absent a compelling governmental reason that is narrowly
tailored. See id. And McCaleb requested “a preliminary injunction, later to be made
a permanent injunction, ordering Director Long to provide him with both virtual
and in-person access so he can assign reporters to report on future meetings” of the
Advisory Commission. Id., at PagelD #149, B.

In her Answer in response to McCaleb’s allegations that Advisory Commission
meetings were “closed to the public and press,” Director Long “Denied” that these
meetings were closed. Answer, ECF No. 48, PagelD #1126, 930; Compl., ECF No.
19, PagelD #137, 930. As part of her theories and defenses to McCaleb’s First
Amendment right of access claim to meetings, Director Long contends that under
Richmond Newspapers’ two-part test, “there is no historically recognized right of
access to the Tennessee Advisory Commission on the Rules of Practice &
Procedure.” Initial Case Mgt. Order, ECF No. 50, PagelD #1147.

Although in her Answer she “Denied” that Advisory Commission meetings were
closed to the public and press, in her recent deposition last month Director Long

testified that meetings were open to the public in the past, but at some point, before

3
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her tenure they became closed. Director Long further testified she does not know
why meetings became closed. Excerpts from Director Long’s relevant deposition
testimony (“Long Depo.”) are attached as Exhibit 1 and set forth below:
Q. And so are meetings -- is it your understanding that Advisory Commission
meetings are open or closed?
A. For this particular commission, I understand the history has been that at one
point they were open and at one point they were closed.
Q. And at what point is it your understanding on the history were they open?
A. It predates me. I want to say maybe 2017, 2018, but I am not certain.
Q. What is your understanding of history wise when they became closed?
A. T don't know why they became closed.
Q. I didn't say “why,” I said what is your understanding of the process of getting
closed and why they became closed?
A. T don't know.
Exhibit 1, Long Depo., p. 106, Lines 8-25.
B. The Court’s Preliminary Injunction Issued on March 22, 2023
On March 22, 2023, effective at 3:00 pm, along with its Memorandum Opinion
(ECF No. 39), the Court issued an Order And Preliminary Injunction (ECF No. 40),
finding that McCaleb had shown a likelihood of success on the merits of his First
Amendment right of public access claim to Advisory Commission meetings. In its

Order And Preliminary Injunction, the Court said:

4
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It is, therefore, ORDERED that, pursuant to Federal Rule of Civil Procedure
65, Defendant and her officers, agents, employees, servants, attorneys, and all
persons in active concert or participation with them are hereby ENJOINED and
RESTRAINED from:

Holding future meetings of the Tennessee bench-bar
advisory commission established to recommend rules
without providing the public with access either via
livestreaming or in-person attendance; provided, however,
that such access may be denied with respect to a
particular meeting, such that the meeting is closed in
whole or in part on a case-specific basis; based on a
particular stated reason that purportedly justifies such
closure; provided further, however, that any such
disclosure shall be separately subject to challenge in its
own right by any party with standing to do so.

Defendant is FURTHER ORDERED to provide notice of this Order to her
officers, directors, agents, servants, representatives, attorneys, employees, and
affiliates, and those persons in active concert or participation with them. Defendant
shall take whatever means are necessary or appropriate to ensure proper

compliance with this Order. ECF No. 40, PagelD ##1103-04.

C. The Depositions Thus Far Including Advisory Commission
Chair Gino Bulso, and AOC Liaison Michelle Consiglio-Young

The parties have taken seven (7) total depositions thus far, as follows:
e October 3, 2023 (remote) — Prof. Benjamin Barton, Plaintiff's Expert
e October 9, 2023 (in-person) — Gino Bulso, Chair Advisory Commission
e October 13, 2023 (remote) — Plaintiff Dan McCaleb
e October 24, 2023 (in-person) — AOC Deputy Director Rachel Harmon
e October 25, 2023 (in-person) — Defendant AOC Director Michelle Long

5
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e November 16, 2023 (in-person) — AOC liaison Michelle Consiglio-Young

e November 21, 2023 (remote) — Lang Wiseman, Defendant’s Expert
Relevant excerpts from the depositions given by Gino Bulso, Chair of the Advisory
Commission (“Bulso Depo.”), attached as Exhibit 2, and Michelle Consiglio-Young,
(“Consiglio-Young Depo.”), attached as Exhibit 3, with respect to whether meetings
have historically been open to the public or closed, as well as the Tennessee
Supreme Court’s and Justices’ involvement with the Commission, are as follows:

Gino Bulso, Chair Advisory Commission

Q. Can you describe the commission?

A. A commission is a group of attorneys and judges appointed by the Tennessee
Supreme Court pursuant to 16-3-601 to assist it in modifying Rules of Civil and
Criminal Procedure.

Exhibit 2, Bulso Depo., p. 18, Lines 2-6.

Q. From 2016 through 2022, during your time serving on the commission, were
any of those meetings ever open to the public?

A. I'm not sure.

Id., p. 28, Lines 17-20.

Q. Okay. I think you said -- I want to make sure I understood this. Did you say
in your earlier testimony that you serve at the pleasure of the Tennessee Supreme
Court?

A. I did say that.

Q. Is that language, is that in the statute?

6
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A. Yes.

Q. Itis?

A. Tt is implicitly in 16-3-601.

Q. I think, as I recall, the AOC director uses that language, “Serves at the
pleasure of the chief justice of the Supreme Court”; would that be correct?

A. I don't know.

Q. But you're saying implicitly, you, as the chair -- who do you serve at the
pleasure of, the Supreme Court or the Chief Justice?

A. The Supreme Court.
Id., p. 68, Lines 6-22.

Q. How do you communicate with your Supreme Court liaison? Do you do it while
you're at the meeting or at a later time?

A. By telephone, typically.

Q. Who was the Supreme Court liaison in 2022 from the Supreme Court?

A. Justice Lee.

Q. How often did you communicate by telephone with Justice Lee during the 2022
calendar year?

A. Likely once or twice.

Q. Once or twice?

A. (Witness nods head up and down.)

Q. Do you recall what the nature of those calls were about?

7
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A. Yes. Questions about reappointment as chair. Reappointment to the
commission.
Q. Why would you communicate with Justice Lee about that, those issues?

A. Because it’s -- the Supreme Court appoints the members of the commission. It’s
the Supreme Court who appoints the chair, the vice chair, the reporter, and the other
offices of the commission.

Id., p. 69, Line 17 through p. 70, Line 13.
Michelle Consiglio-Young, AOC Liaison to the Advisory Commission

Q. Let's kind of backtrack a little bit. So I think you said 2015 to 2016 you sat in
on some meetings?

A. Uh-huh.

Q. And the -- your recollection, they were open to the public?

A. Yes.

Q. At what point did those Advisory Commission meetings become closed to the
public?

A. T believe it was 2018.

Q. I'm sorry?

A. 2018. It was after I had taken over as liaison. There was -- meetings were
open to the public, as far as I can recall. And there was a meeting that we had that
there was a member of the public who had attended in person who was there and

became unruly and combative with the Commission. And after that, the -- the

8
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Tennessee Supreme Court took the matter up for discussion and then the meetings
were closed after that incident.

Q. And what -- where was this particular meeting in 2018?

A. I wish I could recall the exact date. I do believe it was 2018 and the meeting
was at the Administrative Office of the Courts, it was in our conference room. And
members of the public would come periodically, sometimes we didn't have any and
sometimes some would request to come.

And that particular meeting there was a member of the public who attended,
and he was interested in a topic that was being discussed by the Commission. And
during that discussion, he was speaking kind of out of term, you know, without
being called on or outside of the public comment period that was allowed and
essentially became very assertive with the members and -- and the meeting was
stopped and he was asked to leave.

Q. Do you recall how many members of the public were at that particular
meeting in 20187

A. T believe it was just that gentleman and his son.

Q. Do you recall his name?

A. Idon't. I'm sorry.

Q. When you say “combative,” do you mean -- what do you mean? Was it verbal
combativeness --

A. Yes.

Q. -- or physical?

9
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A. It was verbal. He did leave his chair -- or, you know, get up from his chair
while he was having this discussion, which kind of -escalated the -- the tone that
was going on in there in his interaction with the members. So it -- yeah, it just
became more of an aggressive action on his part. Clearly he was upset with a topic
that was being discussed.

Q. Do you recall the topic?

A. No.

Q. Do you recall who the chair was at that time at that meeting?

A. I believe the chair was Allen Wade then.

Q. Is Mr. Wade currently a member on the Advisory Commission?

A. Yes.

Q. Were there four quarterly meetings in 2018?

A. Yes. As far as I remember there were.

Q. And you were at this meeting in 2018?

A. I was at that meeting, yes.

Q. Who was the chief justice of the Supreme Court at that time in 2018?

A. Tt was Justice Jeff Bivins at that time.

Q. So did the Chairman Wade ask this person that was being verbal -- verbally
combative to leave? Did he -- did the person leave?

A. I don't recall who exactly asked him to leave; however, he was asked to leave.

We did have to have several people help escort him out. And I can't remember if

10
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security was called at that meeting or not. I -- I do believe that building security
was made aware.

Q. Do you recall if any formal charges, criminal charges were brought against
this person?

A.T--1do not believe that there were formal criminal charges.

Q. So the person that was verbally combative was never prosecuted to the best of
your recollection?

A. Correct, I do not believe that he was.

Q. And so, I guess, was there a member of the Tennessee Supreme Court that
was attending that particular meeting?

A. Yes.

Q. And who was that?

A. It was Justice Holly Kirby.

Q. So Justice Kirby was the Supreme Court liaison on the Commission in 2018?

A. She was.

Q. Justice Kirby is now the Chief Justice of the Supreme Court?

A. Yes, she is.

Q. So you said something about the -- the justices at that point, they made the
call, they made the decision to close meetings. Explain what -- explain what
happened after that.

A. After the meeting where the person got combative -- and Justice Kirby was in

attendance in that meeting, so she had seen it firsthand, the -- as far as I am

11
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aware, she took that matter back to the Supreme Court for discussion, and we at
the AOC were told that the meetings would no longer be open after that. And that
was really my interaction with that. They were -- I was informed that they would be
closed.

Q. How were you told? How were the members of the Commission told that from
now on they were going to be closed, the meetings?

A. T don't recall exactly. I do know that if our General Counsel Rachel Harmon at
the time had told me that there was no need to put public notice out because they
were going to be closed the next meeting after that incident. And I cannot recall if
Justice Kirby told the members directly or if a member of our office told them that
we -- that they would be closed. I just don't remember exactly.

Q. But that decision would have come from either the justices or the AOC office
to the Advisory Commission?

A. One of the two, yes, would have told either the Commission as a whole or the
chair and the chair would have relayed that to the Commission.

Q. So the Chair, Mr. Wade, didn't make that decision?

A. No.

Q. Did -- was it reported, do you recall, that meetings were going to be closed and
formally in the minutes?

A. I do not recall. I would have to look back at the minutes to see if they were --
if there was any mention.

Q. Where are the minutes kept?

12
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A. Like I had said earlier, they're housed within the Tennessee Supreme Court
building overseen by the Appellate Court Clerk's Office, so there is -- whether
they’re electronic or paper filed.

Exhibit 3, Consiglio-Young Depo., p. 40, Line 8 through p. 46, Line 12.

D. Administrative Order No. 102 Issued on October 17, 2023, Closing
Court for the Thanksgiving Holiday on November 23 and 24

On October 17, 2023, the United States District Court for the Middle District of
Tennessee in the matter of IN RE: 2023 Holiday Schedule, Administrative Order
No. 102 (M.D. Tenn. Oct. 17, 2023), issued the Court’s holiday schedule, and it was
signed by Chief Judge Waverly D. Crenshaw, Jr. and District Court Judges Aleta A.
Trauger, William L. Campbell, Jr., and Eli Richardson. Administrative Order No.
102 1s attached as Exhibit 4, and it said in relevant part:

It is hereby ORDERED that the United States District
Court for the Middle District of Tennessee, including the
Clerk's Office and the United States Probation Office, will

be closed on the following dates:

Thursday, November 23, 2023, and Friday, November 24,
2023

Pleadings or other documents required to be filed on the

dates listed above will be treated as timely filed if filed on
the next business day after the required date.

It 1s so ORDERED.

E. The Subpoena Served on October 31, 2023, for the Justices’ Remote
Depositions Noticed for November 27, 28, 29, and 30

On October 31, 2023, McCaleb’s counsel served four subpoenas and notices of

remote Zoom depositions of the Justices for November 27-30, 2023. These documents
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and the Subpoena were initially served upon Defendant Long’s counsel, who
represented to Plaintiff's counsel that they would accept service on behalf of the
Justices. Attached as Exhibit 5 is the Declaration of James McQuaid (“McQuaid
Decl.”), pro hac vice attorney of record on behalf of Plaintiff McCaleb in this case,
along with these supporting documents. Moreover, attached as Exhibit 6 is the
Declaration of Buck Dougherty, lead counsel and attorney of record on behalf of
Plaintiff McCaleb in this case, along with records documenting $40 checks were
tendered to the Justices’ counsel for attendance at their noticed depositions.
F. The Justices’ Motion to Quash Subpoena Filed on Thanksgiving Eve

On Thanksgiving Eve, November 22, 2023, at approximately 11:43 am CDT, the
Justices filed their Motion to Quash their depositions. ECF No. 60. Accompanying
their Motion was a supporting Memorandum of Law (ECF No. 61), Plaintiff’'s Rule
26 Initial Disclosures served on May 19, 2023 (ECF No. 61-1), four Affidavits signed
and dated by the Justices (ECF No. 61-2), Plaintiff’s First Supplemental Response
to Interrogatories (ECF No. 61-3), excerpts from Plaintiff McCaleb’s deposition
(ECF No. 61-4), and excerpts from Rachel Harmon’s deposition (ECF No. 61-5).

In the Memorandum in support of their Motion to Quash, they said, “Even in the
pursuit of factual information (as opposed to judicial motivations), the subpoenaed
depositions pose an undue burden weighed against the Justices’ lack of factual

knowledge relevant to the underlying litigation.” ECF No. 61, PagelD # 1221-22.
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LEGAL STANDARD
A. Rule 45
Under the Federal Rules of Civil Procedure, Rule 45 provides the legal vehicle
for quashing a subpoena: On timely motion, the court for the district where
compliance 1s required mush quash or modify a subpoena that:

(1) fails to allow a reasonable time to comply;

(i1) requires a person to comply beyond the geographical limits specified
in Rule 45(c);

(i11) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
Fed. R. Civ. P. 45(d)(3)(A); see Fed. R. Civ. P. 30(a)(1) (providing that a party may
depose any person, and their “attendance [at a deposition] may be compelled by
subpoena under Rule 45”). The decision to quash a subpoena lies within the sound
discretion of the trial court. Thomas v. City of Cleveland, 57 F. App'x 652, 654 (6th
Cir. 2003) (citing Ghandi v. Police Dep't, 747 F.2d 338, 354 (6th Cir. 1984)).

“A nonparty seeking to quash a subpoena bears the burden of demonstrative
that the discovery should not be permitted.” Sinclair v. Lauderdale Cnty., 2015 U.S.
Dist. LEXIS 37081, *7 (W.D. Tenn. Mar. 24, 2015) (quoting In re Smirman, 267
F.R.D. 221, 223 (E.D. Mich. May 12, 2010)). Even though courts “consider one’s
status as a nonparty to be a significant factor in the undue-burden analysis,” the
nonparty still bears the burden of demonstrating that the discovery sought should
not be permitted. Sinclair, 2015 U.S. Dist. LEXIS at *9 (cleaned up). “The quashing
of a subpoena and the complete prohibition of a deposition are certainly
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extraordinary measures which should be resorted to only in rare occasions.”
Bickford v. Lifecare Ctr. of Am., 2008 U.S. Dist. LEXIS 127183, *4 (E.D. Tenn. Aug.
7, 2008) (quoting Alexander v. F.B.1., 186 F.R.D. 60, 64 (D.D.C. Jun. 15, 1998)). “It is
very unusual for a court to prohibit the taking of a deposition altogether and absent
extraordinary circumstances, such an order would likely be in error.” Salter v.
Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979).

B. Rule 26

Rule 26 provides for broad and ample discovery relevant to the parties’ claims
and defenses and states:

Parties may obtain discovery regarding any nonprivileged
matter that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering the
importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the
importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery
outweighs its likely benefit. Information within this scope
of discovery need not be admissible in evidence to be
discoverable.

Fed. R. Civ. P. 26(b)(1). Courts may issue a protective order from annoyance,
embarrassment, oppression, or undue burden or expense, upon good cause and a
“clearly defined and serious injury.” Fed. R. Civ. P. 26(c)(1); Nix v. Sword, 11 Fed.
Appx. 498, 501 (6th Cir. 2001). “The party requesting a protective order must make
a specific demonstration of facts in support of the request as opposed to conclusory

or speculative statements about the need for a protective order and the harm which

will be suffered without one.” Alexander, 186 F.R.D. at 64.
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ARGUMENT
I. The Court should deny the Justices’ Motion to Quash Subpoena under
Rule 45 and for a Protective Order under Rule 26 because they failed
to show why their depositions should not be permitted.

The Court should deny the Justices’ Motion to Quash Subpoena under Rule 45
and for a Protective Order under Rule 26 because they failed to show why their
depositions should not be permitted. Their Motion (1) is untimely and unreasonable
because it was filed 1 business day before the depositions were scheduled to begin,
and no reason was provided why they waited; (2) they lack standing as a non-party
to quash the Subpoena on relevancy grounds; (3) their Affidavits are facially
invalid; and (4) the Subpoena does not subject the Justices to an undue burden
because they have “firsthand” and unique knowledge of Advisory Commission
meetings according to Michelle Consiglio-Young’s testimony.2

A. The Justices’ Motion is untimely and unreasonable because it
was filed 1 business day before the depositions were to begin,
and they provided no reason why they waited.

The Justices’ Motion filed on Thanksgiving Eve, November 22, 2023 — 22 days
after being served with the Subpoena and 1 business day before the first scheduled
deposition — is untimely and unreasonable.

Although Rule 45 does not define when a motion to quash is “timely,” this Court

has denied a motion to quash depositions and for a protective order when the

motion was filed one business day before the depositions were to begin. Save on

2 In their Motion, the Justices do not argue that they did not have reasonable time to
comply with the Subpoena, nor that it requires them to go beyond the geographical
limits specified in Rule 45(c). See Fed. R. Civ. P. 45(d)(3)(A)(1) and (i1).
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Energy Sys. v. Energy Automation Sys., 2009 U.S. Dist. LEXIS 82505, *4-5 (M.D.
Tenn. Sep. 10, 2009). That case provides a good fit here because the motion to quash
there was filed just prior to the Labor Day holiday, “effectively one business day
before the depositions were scheduled to begin.” Id. at *2-3. In denying the motion
to quash, this Court was troubled by the failure of the movant to offer “absolutely no
explanation why they waited” to move to quash when they had plenty advance
notice of the scheduled depositions. Id. at *4.

Here, in their Memorandum the Justices concede the Subpoena was “served on
October 31, 2023, commanding each Justice to appear for deposition in this lawsuit
between November 27-30, 2023.” ECF No. 61, PagelD #1220. In the matter of IN
RE: 2023 Holiday Schedule, this Court provided public notice on October 17, 2023,
that Court would be closed on Thursday, November 23, 2023, and Friday, November
24, 2023, meaning the “next business day” would be Monday, November 27, 2023,
the first day depositions were scheduled to begin. See Exhibit 4. Justice Page
signed his Affidavit on November 20, 2023.3 ECF No. 61-2, PagelD ##1250-51. Chief
Justice Kirby, Justice Bivins, and Special Justice Lee signed their Affidavits on
November 21, 2023. Id. at PagelD ##1252-57. But they do not say why they waited
until Thanksgiving Eve to file. It was untimely and unreasonable for the Justices to

wait until November 22, 2023, to move to quash “effectively one business day before

3 On the same day Justice Page executed his Affidavit, the AOC announced his
retirement on its webpage. See https://www.tncourts.gov/press/2023/11/20/justice-
page-announces-august-2024-retirement (last visited November 26, 2023).
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the depositions were scheduled to begin” and offer “absolutely no explanation why
they waited.” See Energy Automation Sys., 2009 U.S. Dist. LEXIS at *2-4.

B. As non-parties to this case, the Justices do not have standing to
quash the Subpoena on relevancy grounds.

As non-parties to this case, the Justices’ Motion is improper and must fail because
they do not have standing to quash the Subpoena on relevancy grounds.

This Court previously expressed that it “has serious questions about whether a
non-party can, under normal circumstances, raise lack of relevancy in a motion to
quash.” MCS Music Am. v. Yahoo!, Inc., 2010 U.S. Dist. LEXIS 155580, *4 (M.D.
Tenn. Aug. 17, 2010). This reasoning is guided by common sense because a non-party
“generally has no interest in the outcome” of a case. Ghandi v. Police Dep’t of City of
Detroit, 74 F.R.D. 115, 123 (E.D. Mich. Mar. 14, 1977) (citing Cooney v. Sun
Shipbuilding & Dry-dock Co., 288 F. Supp. 708, 717 (E.D. Pa. Jul. 26,1968)). In other
words, because a non-party has no interest in the outcome, it would be illogical to
allow them to quash on relevancy grounds and thus dictate to actual parties before
the Court whether the discovery sought is relevant. That is left to the parties, and
“relevancy” is not the concern of non-parties attempting to quash, who have no
interest in the outcome of a case. See Fed. R. Civ. P. 45(d)(3)(A)(1)-(1v).

But as non-parties the Justices attempt to do what this Court said it had “serious
questions about” by raising “lack of relevancy” in moving to quash. The Justices argue
in their Memorandum that the Subpoena should be quashed because “the subpoenaed
depositions pose an undue burden weighed against the Justices’ lack of factual

knowledge relevant to the underlying litigation.” ECF No. 61, PagelD # 1221-22
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(emphasis added). Their Motion fails because they do not have standing to quash the
Subpoena on relevancy grounds. See Yahoo!, Inc., 2010 U.S. Dist. LEXIS at *4.

C. The supporting “Affidavits”— the instruments themselves —
appear to be a hybrid of a sworn Affidavit and unsworn
Declaration, do not contain a notary public’s signature in ink and
affixed official seal, and are facially invalid under Tennessee law.

Their Affidavits — the instruments themselves — are facially invalid under
Tennessee law. Thus, the statements contained within these defective instruments
in support of the Motion to Quash Subpoena may not be considered by the Court.4

Under well-settled precedents of the Tennessee Supreme Court, the word
“affidavit,” ex vi termini, means an oath reduced to writing. See Grove & Jenkins v.
Campbell, 17 Tenn. 7, 10 (Tenn. 1836). Tennessee law provides that a notary public
1s authorized to act in any county in the state and has the power to acknowledge
signatures upon personal knowledge or satisfactory proof, to administer oaths, to
take depositions, qualify parties to bills in chancery, and to take affidavits. Tenn.
Code Ann. § 8-16-112. A notary public must sign all documents in ink by his or her
own hand, and affix the notary’s official seal. Tenn. Code Ann. Id. The official

signature of the notary should reflect the notary’s title as a notary public for the

State of Tennessee. Tenn. Code Ann. § 8-16-113.

4To be clear, McCaleb’s argument here is with the defective instruments themselves,
and not directed at the statements made by the Justices contained within the
instruments. McCaleb takes no position on the actual statements made by the
Justices that are embodied within the instruments, other than to argue that the
instruments themselves are procedurally defective under Tennessee law.
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When a “sworn declaration, verification, certificate, statement, oath, or
affidavit,” 1s required to support the truth of a matter at issue, federal law provides
that an “unsworn declaration, certificate, verification, or statement, in writing by
such person which is subscribed by him, as true under penalty of perjury, and
dated,” may be used in lieu of the sworn instrument. 28 U.S.C. § 1746; see also
Tenn. R. Civ. P. 72 (Advisory Commission Comments [2011] “Rule 72 1s intended to
make the practice pursuant to the Tennessee Rules of Civil Procedure consistent
with the practice in the federal courts in accordance with 28 U.S.C. § 1746.”).5

Here, the Justices’ supporting instruments all use the express word, “Affidavit,”
in bold in the caption. The body of the instruments contains the state and county
and includes the same introductory language that the Justices are “affiant[s],” and
acknowledge that “after being duly sworn,” they make their “statements under
oath.” ECF No. 61-2, PagelD ##1249-57. All of the Justices used “DAVIDSON
COUNTY, TENNESSEE,” as the designated county in these instruments (ECF No.
61-2, PagelD ##1250, 1252, 1256), with the exception of Special Justice Lee, who
used “KNOX COUNTY, TENNESSEE.” ECF No. 61-2, PagelD #1254. The Justices
conclude each of their statements by stating, “FURTHER THE AFFIANT SAYETH
NOT.” ECF No. 61-2, PagelD ## 1251, 1253, 1255, 1257. Then following their

statements each Justice said, “Pursuant to 28 U.S.C. §1746, I declare under penalty

5 The “Advisory Commission” referenced in this citation to Tenn. R. Civ. P. 72 is the
same Advisory Commission appointed by the Tennessee Supreme Court to make
court rule recommendations to them, that is at issue in this case in which Plaintiff
is seeking access to the Commission’s meetings under the First Amendment so he
can assign reporters to report on meetings.
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of perjury that the foregoing is true and correct.” And they each dated and signed
their respective instruments with “wet signatures.” ECF No. 61-2, PagelD ## 1251,
1253, 1255, 1257. There was no name or title of a Tennessee notary public who
administered the oaths to the Justices, no signature by a notary public in ink by his
or her own hand, and there was no notary’s official seal affixed to the instruments.

The Fifth Circuit Court of Appeals addressed a similar issue that is applicable
here in this instance in Stokes & Spiehler Onshore, Inc. v. Ogle (In re Wave Energy),
467 Fed. Appx. 248 (5th Cir. 2012). In that case, the court held that the notary
public’s statement in an affidavit was insufficient under Texas law, thus
invalidating the affidavit.¢

Under Tennessee law, the Justices’ Affidavits are defective and invalid because
they do not contain the required notary public’s signature in ink by his or her own
hand who administered the oath, nor do they contain an affixed notary public’s
official seal. See Tenn. Code Ann. § 8-16-112. And including in their “hybrid”
Affidavits statutory language from 28 U.S.C. §1746 regarding unsworn statements
does not transform the Justices’ “sworn” Affidavits into “unsworn” Affidavits. While
there are valid instruments such as an “unsworn declaration, certificate,
verification, or statement,” there is no such “unsworn affidavit” that is recognized as
a valid instrument. See 28 U.S.C. §1746; see also Grove & Jenkins, 17 Tenn. at 10.

And the express substance, character, and nature of the Justices’ supporting

6 Texas law required that an affidavit contain a certification by a notary public who
had administered the oath, which is known as the “jurat.” Id. at 250.
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instruments were clearly intended to be “sworn Affidavits,” not unsworn affidavits,
declarations, certificates, verifications, or statements. See 28 U.S.C. §1746; ECF No.
61-2, PagelD ##1249-57.

D. The Subpoena does not subject the Justices to an undue burden
because they are fact witnesses with relevant “firsthand” and
unique knowledge of Advisory Commission meetings according to
Michelle Consiglio-Young’s testimony.

The Subpoena does not subject the Justices to an undue burden because they are
fact witnesses with relevant “firsthand” and unique knowledge of Advisory
Commission meetings according to Michelle Consiglio-Young’s testimony.

The Sixth Circuit has rejected the “apex doctrine” and simply applied the
Federal Rules of Civil Procedure to protect a person from a deposition, so long as
the person shows “a particular and specific demonstration of fact, as distinguished
from stereotyped and conclusory statements.” Serrano v. Cintas Corp., 699 F.3d
884, 901 (6th 2012) (citing Nemir v. Mitsubishi Motors Corp., 381 F.3d 540, 550 (6th
Cir. 2004) (quoting Gulf Oil Co. v. Bernard, 452 U.S. 89, 102 n.16 (1981)). The Sixth
Circuit has never applied such a doctrine to government officials and defers to Rules
26 or 45 as applicable. See Serrano v. Cintas Corp., 699 F.3d at 901.

Here, the Justices argue that they do not possess relevant factual information.
For support, the Justices point to the deposition of Rachel Harmon — Deputy
Director of the AOC. Their theory supporting why they should not be deposed is
that Harmon testified that “Michelle Consiglio-Young is the AOC employee who has

the most knowledge of what takes place at Advisory Commission meetings.” ECF

No. 61, PagelD #1231. But Consiglio-Young’s deposition testimony does not support
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their argument. Rather, her testimony undercuts the Justices’ argument that they
should be shielded from giving their depositions. See Exhibit 3, Consiglio-Young
Depo., p. 40, Line 8 through p. 46, Line 12.

First, Consiglio-Young testified that, after the 2018 public Advisory Commission
meeting when the gentleman became verbally combative and disruptive, the
Tennessee Supreme Court took the matter up for discussion and then the meetings
were closed after that incident. According to their bios on the AOC webpage, Chief
Justice Kirby, Justices Bivins and Page, and Special Justice Lee all served on the
Tennessee Supreme Court in 2018 during the time of this incident.”

Second, Consiglio-Young testified that current Chief Justice Kirby was the
Supreme Court liaison in 2018 and was at that specific public Advisory Commission
meeting involving the verbally combative man and had “firsthand” knowledge of
this incident. Chief Justice Kirby confirmed that she was in fact Supreme Court
liaison to the Advisory Commission in 2018. ECF No. 61-2, PagelD #1256.

Third, Consiglio-Young testified that Justice Bivins was the Chief Justice during
the time of this incident in 2018 when the Supreme Court “took the matter up for
discussion and then the meetings were closed after that incident.”

Fourth, as one of her theories and defenses, Director Long has squarely injected

into this case whether there is a “historically recognized right of access to the

7 (Chief Justice Kirby) https://tncourts.gov/courts/supreme-court/judges/holly-kirby
(Justice Bivins) https://tncourts.gov/courts/supreme-court/judges/jeffrey-s-bivins
(Justice Page) https://tncourts.gov/courts/supreme-court/judges/roger-page
(Special Justice Lee) https://www.tncourts.gov/press/2022/11/15/justice-lee-
announces-august-2023-retirement
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Tennessee Advisory Commission on the Rules of Practice & Procedure.” Initial Case
Mgt. Order, ECF No. 50, PagelD #1147. But she also does not know about the
historical nature of meetings and whether they were open or closed to the public
because that predates her tenure as AOC Director according to her testimony.
Moreover, under Richmond Newspapers and its progeny, once the First Amendment
attaches to meetings, the government must come forward with a compelling
governmental reason that is narrowly tailored why meetings should be closed. And
from his excerpted testimony, Chairman Bulso likewise does not know if Advisory
Commission meetings historically have been open or closed, and Chairman Wade
did not make the decision in 2018 to close meetings according to Consiglio-Young.
Finally, Consiglio-Young provided compelling testimony involving the 2018
incident, narrowing the issues in dispute over the historical nature of open and
closed meetings. But she also pointed directly back at the Justices since they “took
the matter up for discussion and then the meetings were closed after that incident.”
II. Plaintiff McCaleb and Defendant Long have agreed to a Case
Management Order entered by this Court, which would be
severely impacted by quashing or delaying the depositions.
Plaintiff and Defendant have agreed to the Initial Case Mgt. Order, ECF No. 50,
and Modified Case Mgt. Order, ECF No. 58, which would be severely impacted by
quashing or delaying the depositions. The discovery cutoff deadline is November 30,
2023; the dispositive motion deadline is December 15, 2023; and trial is May 7, 2024.

CONCLUSION

For these reasons, the Justices’ Motion to Quash Subpoena should be denied.
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I N THE UNI TED STATES DI STRI CT FOR
THE M DDLE DI STRI CT OF TENNESSEE
NASHVI LLE DI VI SI ON

DAN MCCALEB, Executive Editor of
THE CENTER SQUARE,
Plaintiff,
VS. Case No. 3:22-cv-00439
M CHELLE LONG in her official
capacity as DI RECTOR of the
TENNESSEE ADM NI STRATI VE OFFI CE
OF THE COURTS,

Def endant .

Deposi tion of:
M CHELLE LONG
Taken on behalf of the Plaintiff

Cct ober 25, 2023
Commencing at 9:04 a.m CST

Lexitas Legal
Jenny Checuga, LCR, RPR
555 Marriott Drive
Nashvi || e, Tennessee 37214
(615) 595- 0073
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MR M E. BUCK DOUGHERTY |11
Attorney at Law

Li berty Justice Center

440 North Wells Street, Suite 200
Chi cago, |IL 60654
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bdougherty@ i bertyj usticecenter.org
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Assi stant Attorney Cener al
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Attorney at Law
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The deposition of M CHELLE LONG was taken
by counsel for the Plaintiff, at the offices of
500 Charlotte Avenue, Nashville, Tennessee, on
Cct ober 25, 2023, by Notice for all purposes

under the Federal Rules of G vil Procedure.
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statenent of appearance, et cetera, are waived.
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Al'l objections, except as to the formof the
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gquestions, are reserved to the hearing, and

=
w

that said deposition nay be read and used in

[EEN
NN

evi dence in said cause of action in any trial

[EEY
(62

t hereon or any proceedi ng herein.
It 1s agreed that JENNI FER CHECUGA, LCR
RPR, and Court Reporter for the State of

e
o N O

Tennessee, nmay swear the witness, and that the

=
(e}

readi ng and signing of the conpl eted deposition

N
o

by the witness are not wai ved.
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* * *

M CHELLE LONG
was called as a witness, and having first been

duly sworn, testified as foll ows:

EXAM NATI ON
QUESTI ONS BY MR DOUGHERTY:

Q Good nor ni ng.
A Good nor ni ng.
Q My nane is Buck Dougherty, |I'm an

attorney with Liberty Justice Center and |
represent the Plaintiff in this lawsuit, Dan
McCal eb. He's the executive editor of the
Center Square. And we'll go ahead and get
started with sone introduction and ki nd of
ground rules and we'll talk a little bit about
t hat .

Have you ever had your deposition taken

bef ore today?

A. Only once.

Q And when was that?

A Over ten years ago.

Q Was that -- do you recall, was it a

particular lawsuit that you were involved in

or --
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A. It was not -- | believe | was deposed as
a fact witness in a lawsuit involving hospitals
when | was working at the Tennessee Hospita
Associ ati on.

Q And was that lawsuit filed in a Tennessee

state court?

A | think it was federal.

Q Tennessee federal court?

A Yes.

Q Wul d that have been Mddle District of
Tennessee?

A Yes.

Q kay. So you perhaps may recall, you
know, |I'll ask a question, it's inportant -- |

know when peopl e conmuni cate we nod our heads
and give cues, it's inportant that you give
audi bl e verbal statenments so our court reporter
can pick that up on the transcript, and I|'1l]|
try to be as clear as possible with ny
questi ons.

If you don't understand any question at

any tinme, feel free to ask ne to restate it,

okay?
A. Yes.
Q And al so, we can take a break at any
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point. If you want to go for an hour and take
a break or two hours, that's up to you, the
only stipulationis if |I've got a question that
|'ve asked and it's on the table, | would ask
that you answer that question then before we
take a break.

A. Yes, of course.

Q Ckay. So do you understand that you're
under oath today?

A | do.

Q And are you prepared to answer the

guestions that | ask of you truthfully?

A Yes.

Q Are you represented by counsel ?
A Yes.

Q And what is his nanme?

A M chael Stahl.

Q M chael Stabhl.

MR. DOUGHERTY: And there's another
person here, want go ahead and i ntroduce
yoursel f?

MR. COKE: John Coke, general counsel
at the Tennessee Adm nistrative Ofice.

MR. DOUGHERTY: | don't know if |

asked you this, M. Coke, are you going to be
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entering a notice of appearance in this
| awsui t ?
MR COKE: No, | wll not.
MR. DOUGHERTY: Ckay.
BY MR DOUGHERTY:
Q Did you take any kind of nedication or
are you on any kind of treatnent that woul d
hi nder your ability to give truthful and honest
answers today?
A No.
Q Ckay. So you kind of understand kind of
our ground rul es today?
A. Yes, sir.
Q kay. Please state your full nanme for
t he record.
A. M chell e Evette Jones | ong.
Q And where have you lived during the | ast
five years?
A Nashvill e, Tennessee.

Q Where do you work?

A. The Tennessee Adm nistrative Ofice of
t he Courts.

Q And what is your position?

A. | amthe director.

Q Do you go by director or is it
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1 adm ni strative director or executive director;
2 which title is it?

3 A In the statute it is director or I'malso
4 referred to as the chief admnistrative officer
5 in the statute.

6 Q But you refer to yourself as director?

7 A Correct.

8 Q Ckay. Wien did you start that position?
9 A. As director, February of 2022.

10 Q Do you renenber the specific day; would
11 t hat have been February 1, 2022?

12 A | believe that is correct.

13 Q And explain that director position; did
14 someone appoint you to that position?

15 A. | was appointed by the Tennessee Suprene
16 Court, correct.

17 Q And you worked there since February 1st
18 of 20227

19 A Correct.

20 Q What did you do prior to your appointnent
21 as director?

22 A. | was deputy director.

23 Q And what was the tinme period in which you
24 were deputy director?

25 A. | began in Cctober of 2019 as deputy
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di rector.

Q Prior to that, where did you work?

A Prior to that | worked for the Tennessee
Depart ment of Health.

Q Do you recall the tinme period in which
you were with the Tennessee Departnent of

Heal t h?

A Seven to eight years. | think it's

cl oser to seven years.

Q kay. And what was your position with

t he Tennessee Departnent of Health?

A | was assistant comm ssioner for

| i censure and regul ati on.

Q Is that for hospital |icensure?

A. Al hospitals, all healthcare facilities,
heal t hcare practitioners, yes.

Q Was the assistant conmi ssioner, is that
an el ected or an appoi nted position?

A Appoi nt ed.

Q Who appointed you to that position?
A. The comm ssioner of the Departnent of
Heal t h.

Q Do you recall that person's nane?

A John Dreyzehner.

Q How do you spell the |ast nane?
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1 A DDRE-Y-Z-EEHNER [|'lIl have to | ook
2 at it.

3 Q Is he still working in state governnent?
4 A No, he's not.

5 Q kay. So that's a good wi ndow. Anything
6 before -- |I'msure you had work before then,

7 but what did you do prior to the Tennessee

8 Departnment of Heal t h?

9 A. Prior to the Tennessee Departnent of

10 Health, | worked as senior vice president and
11 | egal counsel for the Tennessee Hospital

12 Associ ati on.

13 Q Is that a private or a state position?
14 A Private.

15 Q Is that a nonprofit?

16 A Yes.

17 Q Is that nonprofit still in existence?

18 A Yes.

19 Q And where are they | ocated?

20 A. They are now | ocated in Maryland Farns in
21 Br ent wood, Tennessee.

22 Q Were were they | ocated when you wor ked
23 t here?

24 A. Over -- near the fairgrounds. | can't
25 recall the name of the street.
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1 Q I's that here in Nashville?

2 A Here in Nashville.

3 Q Ckay. Al right, let's -- so you're a
4 practicing attorney; is that correct?

5 A That's correct.

6 Q And where was your undergraduate degree,
7 t he school and the year?

8 A. Nort hwestern University in Evanston,

9 [1linois, and | graduated in 1990.

10 Q Chi cago, our office is based in Chicago.
11 And your | aw school ?

12 A Uni versity of Tennessee, Knoxville.

13 Q And what year was your JD?

14 A 1994.

15 Q Do you have any ot her postsecondary

16 graduat e degrees or anything?

17 A No, sir.

18 Q Ckay. What was the date of your first
19 bar adm ssion? The year, excuse ne.

20 A 1994.

21 Q And was that Tennessee?

22 A Yes.

23 Q Are you admtted or barred in any ot her
24 states?

25 A Yes.
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Q Where are those states?
A Al abanma and DC.
Q And then do you have, | assune, federal

court adm ssions?

A. | did. | don't maintain them but yes.
Q At one point?

A Yes.

Q Wul d that have been the United States

Supreme Court; do you recall?

A. | believe it was when | was working in
Al abama, so it would have been not the United
States Suprenme Court, but the 9th Crcuit.

Seens there was a case --

Q The 9th G rcuit Court of Appeal s?

A Yes. Yes.

Q Ckay.

A Al abama's 9th Circuit.

Q So you're not tal king about the 9th
Circuit Court of Appeals in federal court.
A Il am | think I am

Q Okay. The 9th Gircuit that sits in San
Franci sco, the federal court?

A. Then no, I'mnot, |'ve got the circuit
wrong, | apol ogi ze.

Q Wuld it be the 11th Circuit Court of
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1 Appeal s?
2 A The 11th.
3 Q Wuld that be in Atl anta?
4 A Yes.
5 Q That's all right, we're not in federa
6 | aw.
7 So it looks like you had a very | engthy
8 experience with your |legal career, you' ve held
9 a lot of state positions. |Is it fair to say
10 you were not in litigation?
11 A. | started off in litigation, but | did
12 not stay in litigation. So nost of ny career
13 is not litigation.
14 Q At least the last ten years or so it's
15 been primarily in state --
16 A That's correct.
17 Q -- organi zati ons?
18 A That's correct.
19 Q | appreciate your responsiveness. Just
20 to help her out, just let nme finish the
21 gquestion and I'Il try to do the sane before you
22 answer. | know -- even though you're
23 antici pating your answer, we'll make sure we
24 hel p our court reporter out.
25 A Ckay.
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1 Q

2 by any
3 A

4| Q

5 A

6 Q

7 Long,
8 bef ore
9 A
10 Q
11 Hospi t
12 years
13 | awsui
14 A
15 Q
16 A
17 Q
18 concl u
19 A
20 Q
21 of thi
22 office
23 okay?
24 t oday?
25 A

Have you ever been formally disciplined
state bar, licensing authority?

No.

Have you ever been convicted of a crine?
No.

O her than this |awsuit, MCal eb versus
have you ever been a party to a |lawsuit

?

No.

So the deposition you gave, the Tennessee
al -- the one you nentioned about ten
ago, you weren't actually a party to that

t?

That's correct.

Do you recall who the parties were?

| do not.

kay. Do you recall how that |awsuit

ded?
| do not.

Al right. As director -- for purposes
s deposition, I'mgoing to refer to your
either as the AOC or the TACC, is that
Do you understand what -- we can do that

Yes, sir
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439 Documentleexi t abiled TEMNESSEEPage 17 of 182 PagelD #: 1838
(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

Q And | know that you all refer to it as

t he AQCC?
A W do.
Q And you're aware that there is a federal

ACC as well, right?

A Yes.
Q So that's -- just for sinplicity
purposes, I'll refer to it today as either the

ACC or the Tennessee AQC?
A. Ckay.
Q If 1"'mgoing to refer to the Federal AQCC,

"1l make a specific reference to it.

A. Ckay.

Q Okay. Who is your supervisor as director
of the AOCC?

A. Chi ef Justice Holly Kirby.

Q And how | ong has Chief Justice Kirby been

your supervisor?

A. Si nce Septenber 1st.

Q O this year?

A O this year.

Q And who was your supervisor prior to

Chi ef Justice Kirby?
A. Chi ef Justice Roger Page.

Q And is it your understanding that the
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chief justice of the Tennessee Suprene Court is
al ways the director's supervisor?

A That is ny understandi ng.

Q And do you have periodic eval uations on
your performance with the chief justice?

A | would say | have weekly eval uations
with the chief justice, but nothing formal.

Q What -- explain those; tell ne about

t hose weekly eval uati ons.

A. So we have a standing neeting -- | have a
standing neeting with the chief justice every
Fri day.

Q And what do those standing neetings every

Friday, what at the do they consist of?

A. Updates on activities at the AOC and then
nostly awareness, | call it situational

awar eness.

Q What ki nd of updates? Are you talking

about court updates?

A. No, adm ni strative.

Q VWhat are sone of those adm nistrative
updates that come up in your discussions?

A. So -- okay, so particularly right now
we're in the process of budget discussions and

so we woul d tal k about the budget priorities
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for the -- for the Court, for the AOC, those
beconme our priorities.

Q And does that -- do you also in these
weekly neetings and updates di scuss any boards
or comm ssions, any adm nistrative issues that
are comng up in any of those?

A. | cannot recall anything recently
relative to a board -- | take that back.

So we recently did salary increases at
the AOCC across the Judicial Departnent, and so
yes, we tal ked about boards and comm ssi ons
sal ary increases.

Q Are boards and conm ssions, do they
receive a state salary?

A Sone do.

Q Wi ch ones do you recall that receive a
state salary?

A. So the CLE, the Continuing Legal
Educati on Comm ssion. The Board of

Pr of essi onal Responsibility has state

enpl oyees. TLAP, Tennessee Lawyers Assi stance
Program has state enployees. And | am-- did |
say the Board of Professional Responsibility,
Conmi ssion on Legal Education, | think those

are the three --
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And TLAP.
-- that have state enpl oyees.
What does TLAP stand for?

Tennessee Lawyers Assi stance Program

o >» O > O

kay. And the CLE, that's the group or
the division that nonitors attorneys' CLEs
every year?
A Continuing | egal education, correct.
Board of Law Exam ners, that's the one |I'm
forgetting.
Q So do you nmake recommendations in terns
of salary increases for ACC enpl oyees or how
does that process work?
A. For AQCC enpl oyees, yes.
Q But the CLE, does that cone under the ACC
Depart nent ?
A No, it has its own director. Each of
t hose boards have their own director.
Q Well, help nme, I"mjust trying to
under st and.

Why woul d you be involved in salary
di scussions in budget; does that cone under
your budget, the CLE?
A. It actually does not, but in order to

i npl enent sal ary increases, we have to
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I npl enent them at the ACC.

Q Expl ai n that.

A So our fiscal director nmanages their
budget as well.

Q | see. Well, depending on what CLE or
the Board of Professional Responsibility gets
in terms of funding, does that affect your

of fice, the AOC?

A I"msorry, | don't understand that
guesti on.
Q Sure. I'mjust trying to understand the

i nt er connect edness.

How does the sal ary increases or
decreases, adjustnents, let's say, in another
-- either CLE -- the boards that you |isted,
CLE, the Board of Professional Responsibility,
TLAP or the Law Exam ners, how does budgetary
I ssues with respect to those four entities
affect the Adm nistrative Ofice of the Courts
and ACC enpl oyees?

A. So | would say that it doesn't inpact AOC
enpl oyees, except that our fiscal director and
our HR director are the ones responsi ble for
literally keying the salary adjustnents.

Q So your participation in those
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we literally key the information into a system

di scussions is nore just kind of ancillary; is

it fair to say?

A | think that's fair.

Q Does the -- is it the fiscal director?
A Correct.

Q What is that person's nane?

A. Dal t on Hensl ey.

Q And does Dalton Hensley cone under your
super vi si on?

A Yes.

Q Does the AOC office, do you get involved

in the salary adjustnments with the judges,
state court judges, appellate judges?

A. So their salary adjustnments are pursuant
to statute, so they get a COLA every year. In

order for that to show up in their paychecks,

t hat pays them
Q So your office -- the AOC is just |ike
t he nane says, your office provides

adm ni strative support?

A That's correct.

Q What is COLA; what does that stand for?
A. Cost of |iving adjustnent.

Q That's COLA?
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A Yes.

Q Is that a state of Tennessee termor is
that a federal termor just a widely used ternf
A. | think it's a widely used term

Q Okay. What is your understanding of the
pur pose, function and role of your position as
di rector of AQC?

A. To provide support to the Tennessee
Suprene Court for the adm nistration of
effective, efficient court processes for the
adm ni stration of justice in Tennessee.

Q So is it just support to the Tennessee
Suprene Court?

A Yes.

Q You don't provide support to any other of
the courts?

A. | would say we -- the AOCC operates at the
direction of the Tennessee Suprene Court and
the Tennessee Suprenme Court has authority for
the entire court system So all of those other
courts are included.

Q Any responsibility for efficient

adm ni stration of courts regarding litigants
who cone into courts?

A. W do have prograns that ensure access to
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justice for litigants, you know, where English

is not the first |anguage. So we do court
Interpreter prograns. W certify court
Interpreters so that courts have that -- a
certification for legal interpretation

available in the courts.

Q And we'll tal k about access to justice in
a noment .
Do you also -- as part of your duties,

are you required to submt a budget each year?

A Yes.
Q And | think you just said sonething about
the process. |Is that -- when do you usually

typically do that, submt a budget?
A. We have subm tted our budget request.

don't recall the due date, but it has been

submtted. W'IIl have our first hearing in
Novenber.
Q Is that a public hearing or is that

before the General Assenbly? Wen you say
heari ng, what do you nean?

A. It's with the Departnent of Finance and
Adm nistration. So the statute requires us to
present our budget to F&A first.

Q What statute are you referring to?
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A. Couldn't tell you the you citation off
the top of nmy head.

Q Is it part of the statute that outlines
the director's duties?

A Yes.

Q When do you typically start getting

i nvol ved with that budgetary process that
you're required by statute to submt?

A. It al nost begins at the conclusion of a
| egi sl ati ve session, but | would say formally
sonme tine in the fall. But we're gathering
information the entire tine.

Q Were you responsi ble for submtting the

budget to the governor in 2022?

A. No, ny predecessor submtted the budget
in 2022.
Q And do you know when that woul d have been

submtted -- and I'mreferring to the ACC
portion -- to the governor? And then as |
understand it, the governor then submts it to
the General Assenbly; is that how it works?

A. So departnents and agencies submt their
budget to the Departnent of Finance and

Adm ni stration and then the Departnent of

Fi nance and Adm ni strati on nmakes

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 26 of 182 PagelD #: 1247

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

recommendations to the governor for his budget.

Q And who was your predecessor?
A Debor ah Tate.
Q And do you know why she submtted the

budget in 20227

A It woul d have been in the normal course
of business. It would have been submitted in
the fall of 2021 and then processed through the
next steps in the legislature in 2022.

Q And that was before you took your role as
director in February of 2022; is that correct?
A That's correct.

Q So you were Ms. Tate's deputy director

is that right?

A That's correct.

Q Is the AOC office responsible for

rei mbursenent paynents to any i ndividuals

serving on boards and conm ssi ons?

A Yes.
Q And tell ne about that.
A. So expense clains are submtted to our

Di vision for Fiscal Services. They then review
them for appropriateness and then they get
submtted to F&A for processing or paynent.

Q And what is F&A?
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A. Fi nance and Adm nistration, | apol ogi ze.
Q What do you nean by -- | think | know
what you nean, but | want you to explain it --
by appropriateness when rei nbursenent expenses
are subm tted?

A. So we just check to nmake sure that it is
an eligi bl e expense.

Q Is there sone type of fornmal quideline
that you have that you follow?

A. So we do have guidelines for travel

rei mbursenent. For exanple, the day of travel
for per diens would not be full day for the per
diem you get a percentage of the day. So we
| ook for things like that to audit the
expenses.

Q Are those guidelines internal ACC
policies or is that by statute?

A. We do have an internal policy, but it

mmcs the state policy.

Q It's a state policy or a state statute?
A. | believe it is a policy.

Q Okay. \Who inplenents state policies?
A. For that purpose, it would be the

Departnment of Fi nance and Adm ni strati on.

Q F&A?
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A Correct.

Q But that's not the ACC s F&A, correct?

A Wll, it's not our Division of Fiscal
Services, correct.

Q | just want to understand, the AOC s
fiscal director is Dalton Hensley?

A That's correct.

Q When you say "F&A," you're referring to a
centralized different Departnent of Finance and

Adm ni strati on?

A Yes.

Q Wthin the whole state?

A Yes.

Q kay. Are you responsible or your

office, the AOC, for overseeing rei nbursenent
requests from nenbers of the Advisory

Conmmi ssion on the rules of practice and
procedure?

A. Coul d you repeat that? | amsorry.

Q Yeah. |s the ACC responsible for

over seei ng rei mbursenment requests fromthe
menbers of the Advisory Conmi ssion on the rul es
of practice and procedure?

A. To the extent that they are eligible for

rei mbursenent for expenses, then yes.
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Q It cones to your office, right?
A. That is correct.
Q Do you keep records of those

rei mbursenent requests?

A | do not.

Q Does your office keep records?

A Yes.

Q And how far back does that -- do those

records go?

A | do not know.

Q But soneone in your office would know?

A Yes.

Q As director of the AOCC, do you survey and

study the operation of the state court systenf

A Yes.

Q Expl ai n how you do that. Wat does that
| ook 1ike?

A. So | can give you a specific exanple
relative to -- since |'ve been director.

Technol ogy and the processes relative to
E-filing for state courts. So we have been in
the process of surveying what each and every
court offers in termof E-filing.

Q How do you survey?

A. Well, we went out and net with court
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cl erks and judges across the state in all three
grand divisions, we kind of created teans that

went east and west and we all kind of |ooked at
m ddle to see what the state of E-filing was in

as many courts as we could cover.

Q Does the AOC office keep records of these
surveys?

A | have ny notes.

Q kay. \What does that nean, your notes?
A. So in the process of neeting with court

cl erks to understand what their systens | ooked
like, I took notes to nake sure we could
conpare fromcounty to county what was
happeni ng.

Q Who do you share those notes within the
ACC or the court systenf

| have not shared ny notes.

You have not shared your notes?

No.

You still have your notes?

Yes.

Are those at your office?

Yes.

o >» O >» O » O P

kay. Do they get inputted into the

el ectroni c system or conmputer system or

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 31 of 182 PagelD #: 13%2

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

anything like that?

A No.

Q Do you share your notes wth the justices
on the Suprenme Court?

A. Are you asking ne if | shared the

physi cal paper that ny --

Q Either. Wen | say "share your notes,"

ei ther discussed your notes with sonmeone in the
ACC or the court systemor physically shared
your notes with soneone?

A | have di scussed.

Q kay. Let's do that then. Who have you
di scussed -- within the ACC, let's start with
the ACC first. What individuals have you

di scussed based on your survey and based on
your notes?

A | have di scussed what | |earned with our

director for information technol ogy services.

| have --

Q What' s the person's nane?

A Brandon Bower s.

Q Ckay.

A. Menbers of his team Amanda Hughes. [

have di scussed the takeaways from that physi cal

survey of courts with our appellate court
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1 clerk, JimH vner. | discussed the takeaways
2 with Chief Justice Roger Page. Maybe that's --
3 maybe that's all

4 Q And what was -- if you can summari ze,

5 what was t he takeaway?

6 A The takeaway was that there was no

7 uniformty across our courts. There were sone
8 | npedi nents to E-filing that we needed to

9 overcone. Those were the mgjor takeaways.
10 Q And has there been a process of next
11 steps to -- strike that question.
12 From the takeaways, did you nake a
13 recommendati on to anyone based on your survey?
14 A Yes.

15 Q Who did you nake reconmendati ons to?

16 A. Chi ef Justice Roger Page.

17 Q Were those discussed verbally with him or
18 did you make your recomrendations in witing?
19 A Verbal | y.
20 Q Do you recall when that was?
21 A Probably the end of the cal endar year in
22 2022.
23 Q The end of 2022?
24 A Correct.
25 Q Decenber of 2022, approxinmately?
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A Yes.

Q So what were your verbal recommendations?
A Recommendati ons were that our case -- the
state's case managenent system was i nhibiting
courts frombeing able to as rapidly depl oy
E-filing as we may have desired and that we
needed to work with our vendor to nake sure
they were actively inproving their system such
that it was not limting courts from being able
to E-file.

Q When you say "vendor," are you talking
about sone outside technol ogy vendor?

That's correct.

What's the nane of the vendor?

Local Governnent.

That's the nane of the vendor?

> O >» O >

That is the nanme of the vendor, Local
Gover nment Corporation | ocated in Col unbi a,
Tennessee.

Q Ckay. |Is that a vendor that the AOCC
of fice has contracted with previously?

A Yes.

Q Did Chief Justice Paige inplenent your
ver bal reconmendati ons?

MR. COKE: (bject --
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MR. STAHL: (Qbject to the form

THE WTNESS: Did he inplenment --
I|"msorry, say it again.
BY MR DOUGHERTY:
Q Yeah, | want to nake sure | under st and.

You said you gave verbal recomrendati on

to see Chief Justice Paige in the end of 2022
I n Decenber; is that right?
A That's right.
Q And it was regarding the vendor, the
Local Governnent Corporation, regarding the
technol ogy in your survey; is that accurate?
A. That's right, that is accurate.
Q So what were your verbal reconmendations
to Chief Justice Page?
A So first and forenost was to address our

case managenent system which is that vendor

Q Ri ght .

A. And so yes, that was accept ed.

Q What do you nean by "accepted"?

A. W are in the process currently of
expandi ng -- okay, so fromthat recommendati on,
what we learned -- the court has engaged in a

technol ogy oversight review for the court. Qut

of that, we expect to do conpetitive bids for
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justices to head up that work.

an overall systemto provide uniformcase
managenent, E-filing across the state. So it's
br oadened our view of what is needed to nove
the state forward.
Q Previously | used the word "inpl enent, "
you said "accepted,"” so does that nean that
Chi ef Justice Page with respect to this first
ver bal recommendation, the vendor, that he
accepted your recommendati ons?

MR. STAHL: bject to the form

THE WTNESS:. So yes, he accepted the
recommendat i ons and takeaway from our survey,
yes.
BY MR DOUGHERTY:
Q How does he display that he's accepting
one of your recommendati ons?
A. By first creating a Technol ogy Oversi ght

Comm ttee and designating one of the chief

Q And when was that --
A. One of the justices.
Q When was that technol ogy conmttee

created, if you can recall?
A. | would say the spring of this year, of

2023.
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1 Q Ckay.

2 A. | think that's right.

3 Q So were there any other verbal

4 recommendati ons, other than the vendor, that

5 you nmade to Chief Justice Page?

6 A. No, because nost everything hinges on the
7 case nmanagenent system

8 Q Now, is the case managenent systemt hat

9 you're tal king about, is that different from
10 |l i ke the YouTube channels and |ivestrean ng?
11 A Yes.
12 Q Okay. Let's talk alittle bit about the
13 YouTube channels and |ivestream ng, okay?

14 A. ( Noddi ng head.)

15 Q Did that issue cone up in your survey

16 that you've tal ked about where you went to each
17 grand di vi sion?

18 A No.

19 Q VWhat is your understanding of the two
20 YouTube channels and the livestream ng that the
21 ACC does?
22 A. What is ny understandi ng?
23 Q Expl ai n what your office -- or let ne
24 start real quick.
25 Does your office involve providing
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| i vestream services to court proceedi ngs?

A Yes.

Q Does your office provide |ivestreamng to
vari ous neetings of boards and conm ssions to
the public?

A | don't know about boards and
conmm ssi ons.

Q Well, do you -- is it your

responsibility -- or whose responsibility is it

on the AOCC website to kind of oversee that

websit e?

A. Qur conmuni cations director, Barbara
Peck.

Q Are you aware that of a prelimnary

I njunction that was entered in this case?

A Am | aware of it?

Q Yes.

A Yes.

Q And what is your understandi ng of that

prelimnary injunction with respect to what the
ACC office was required to do?

A. W were required to offer in person or
virtual access to the rules -- Advisory

Conmi ssi on on rul es.

Q And so when was the first tinme you saw
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that prelimnary injunction?

A. Sonetinme in March of this year.

Q And who provided that prelimnary

I njunction to you?

A. Probably our |egal counsel, John Coke.
Q Who did you speak with within the ACC or
the court system about the prelimnary

I njunction?

A. | woul d have only had conversation with
John Coke to nmake nme aware of the order and |

don't recall having any other conversations

about it.

Q Did -- as part of the prelimnary

I njunction -- so you just said the virtual.
When you say "virtual," does that nean

i vestream ng?

A Yes.

Q Is that sonething that you nmade sure took
pl ace after the prelimnary injunction in terns
of livestream ng or virtual so the public could
view the neeting virtually?

A. So | have to say March was a difficult
nmonth for me, | had a significant |loss of a
famly nmenber that nonth. So | do know t hat

the intention was certainly to conply with the
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order, but | took no steps nyself. | relied on
nmy teamto make sure we were in conpliance with
t he court order.

Q Sorry to hear about that, but -- | just
want to make sure, we're tal king about March of
2023, this year, right?

A Yes.

Q Ckay. Were you out of the office on

| eave a period of that tinme?

A Yes.

Q How | ong were you out?

A So | know -- probably two weeks. | think
two weeks.

Q Do you recall when that m ght have been

i n March?

A So March 9th -- a week foll ow ng

March 9th, | returned to work the next week,

and then | think maybe a week after March 26t h.
Q And if we need to take a break, we've
been goi ng --
A. No, I'mfine.
Q kay, that's fine if we need to, we've
been goi ng about 45 m nutes.

So you were out for a couple weeks there

in March and so you said you relied on your
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teamto assist with conpliance with the

prelimnary injunction; is that right?

A That's right.
Q Who was part of your teamthen?
A. So Deputy Director Rachel Harnon was

serving in ny absence, and then basically every
division director at the AOC was mnaki ng sure
that things continued seam essly during ny
absence.

Q Just how many different divisions are

there within the ACC?

A Si x.
Q And can you nane those six divisions?
A Yes. So there's our Fiscal Services

Di vi si on; Conmuni cati ons and Judi ci al Resources
D vi si on; Access, |Innovation and Col | aborati on;
I nformati on Technol ogy Services Division; Legal

Services and Judicial Developnent. And |I'm

forgetting one. Executive. |'mforgetting
sonebody.

Q And it's not a quiz, I'mjust -- is
that -- let ne ask you this: Are those

divisions required by statute?
A. No.

Q So who nmakes the deternination on
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creating or disbanding divisions; is that the
ACC director?

A Yes.

Q Have you ever created or inplenented one
of these divisions or were they already in

pl ace when you got there?

A. They were in place when | got there.

Q Ckay. Do you appoint the directors of

t he various divisions?

A Yes.

Q So you did -- when you took over in
February of 2022 you appoi nted new di vi si on
directors?

A Yes.

Q How did you do that? Do you -- do you
hire fromwithin the AOC or do you put out bids
or how does that process work?

A. Well, so the only director | have hired
was director for |egal services and we did
publish notice and did about three rounds of
interviews for that. W had an internal

candi date who was John Coke for that position,
and he was the successful candi date.

Q So you hired M. Coke?

A Yes, | did.
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Q Ckay.

A. He was al ready enpl oyed at the ACC, but
yes, elevated him

Q | see. And you nentioned Deputy Director
Harnmon, we'll talk a little bit about her.

You're aware that she gave a deposition in this

case?

A Yes.

Q Ki nd of skipped over -- when we were
tal ki ng about technology, | kind of want to

circle back do that, the livestream ng and the
virtual what you were tal king about.

When | say what is your understandi ng of
the livestream ng and the virtual YouTube
channel s, nunber one, is that sonething that
your office oversees?

A Yes.

Q And so when the prelimnary injunction
and | appreciate you sharing that information,
you were out, your teamis hel ping you, who
made t he decision -- because as you said, |
think the prelimnary injunction said you

ei ther have to have in-person public observing
or observing by |ivestream ng.

Who nade the decision to go |ivestrean ng
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to conply with the injunction?

A | don't know.

Q Well, was that you or did you del egate
that to soneone?

A. | woul d have only directed conpliance
wWith the order, the how woul d have been soneone
else on the team | did not.

Q How di d you del egate or direct
conpliance? D d you do that through an e-nail
or verbal comunication?

A It woul d have been verbal and understood
that we had a court order. And so when that
was comuni cated to ne, of course we're going

to conply with that court order.

Q Do you know i f you sent an e-mail ?
A | did not send an e-nail.
Q Do you know if anyone sent an e-nail

Internally?

A | do not know.

Q Did you communi cate with the justices
about this prelimnary injunction?

A. | think it came up in comunicati on,
agai n, situational awareness that we had
received the order, but that woul d have been

the extent of it, just to update them
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1 Q When did you first becone aware of this
2 | awsui t ?

3 A Soon after | becane director.

4 Q Wul d that have been around the tine it
5 was filed in June of 20227

6 A Vell, | thought June of 2022 was -- |et
7 me. ..

8 | thought June of 2022 was the anended
9 conplaint inthis matter
10 Q They were filed in the sane nonth, |
11 bel i eve.
12 A. Okay.
13 Q And that's -- I'"'mnot so nuch worried
14 about dates, | assune you becane aware of it
15 when it was filed?

16 A Yes.

17 Q kay. O shortly thereafter.

18 When you got it, did you issue any type
19 of litigation hold notice to your ACC
20 Departnent and your teanf
21 A. That was done by our |egal counsel at the
22 time.
23 Q So there was a litigation hold sent out,
24 as far as you're aware?
25 A Yes.

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 45 of 182 PagelD #: 14886

(615) 595- 0073


http://www.elitereportingservices.com

Q Did you see that litigation hol d?
A | don't recall.

Q Who woul d have been the counsel that
woul d have --

Rachel Har non.

Q Was she serving in a dual role?

A Yes.

Q She was your director and then she was

© O N o o A~ w N P
>

transitioning out of her role as general

10 counsel ; is that right?

11 A. Yes, we were in the process of hiring at
12 that time.

13 Q Was that litigation hold letter shared
14 wWith the justices?

15 A | don't know.

16 Q Did you discuss with the justices hol ding
17 any kind of information that they may have that
18 m ght be relevant to this |awsuit?

19 A | did not.

20 Q Do you know i f Deputy Director Harnon

21 di d?

22 A | do not know.

23 Q As part of your role as director at the
24 ACC, do you provide |egal advice to any of the
25 justices on the Suprene Court?
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A | do not.
Q Have you ever delegated to any of your

enpl oyees that they provide |egal advice to the

justices?

A. No, | would not ne in that position of
del egating that. |I'mnot hired for |egal

advi ce.

Q Right. Explain that. Wat do you nean
by that?

A. Vell, my role is not one of |egal advice

and counsel to the courts.
Q s Deputy Director Harnmon's role | ega
advice to the courts?
A. | think she does provide | egal advice and
support to the courts, yes.
Q And in what --
A. O did as general counsel.
Q |"'msorry, | didn't nean to interrupt.
Does she provide | egal advice to the

courts in her role as deputy director?

MR. STAHL: (Qbject to the form

THE WTNESS: No, | don't believe so.
BY MR DOUGHERTY:
Q Did she provide |egal advice to any of

the justices in her role as deputy director?

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 47 of 182 PagelD #: 14858

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

MR. STAHL: (Qbject to the form
THE WTNESS: Can you repeat that?
BY MR DOUGHERTY:
Q Yeah. Does Deputy Director Harnon
provi de | egal advice to any of the Tennessee

Supreme Court justices in her role as deputy

director?
A | don't believe so.
Q kay. As -- you kind of referenced the

statute a nonent ago that you would agree that
there -- a lot of your duties and
responsibilities are created by statute; you

woul d agree with that?

A | agree.

Q And it's a very long list?

A It is.

Q How do you go about when you took over
the position, fulfilling your obligation as

director to nake sure all those things that are
listed in the statute that you take care of;
how do you do that?

A. Wl 1, through the organizationa

structure that we have, and the division
directors are responsible for various parts of

what's listed there in the statute, and then
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those other duties are as assigned by the
Court.
Q And you were serving as deputy, so you

had sonme experience and you kind of knew what

you were getting into, | guess, right?
A Yes.
Q | was just wondering if there's any --

for lack of a better word, is there any kind of
handbook or any kind of training that you went
to or continuously go through as director to be
able to fulfill your obligation?

A The training is on the job and it is
every day. So no, there's no handbook.

Q There's no handbook, okay. | was just
wondering. So there's no way to take what's in
that statute and put it into practice when
you're starting your position?

A. So | will say as deputy director, | was
tasked to review all of the statutes pertaining
to the Court and the AOC for the duties and
responsibilities. So yes, we did engage in an
effort to inventory everything that the statute
required us to do to nmake sure that it was
bei ng handl ed sonewhere in the ACC

Q And is that in your electronic system

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 49 of 182 PagelD #: 1470

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

somewhere or your hand -- | nean is it

sonewhere that woul d be avail abl e?

A | do have that, yes.
Q kay. And what do you call that?
A. Just called it ACC duties and

responsibilities.

Q kay. Do you still -- are you active

Wi th your |egal status in Tennessee?

A. | maintain active status, yes.

Q So you have to take 15 hours of CLE
credits every year; is that right?

A Yes.

Q And do you take any additional type of
training or education for your role as director
of the AOCC?

A It doesn't qualify for continuing |egal
education, but | participate with ny
counterparts in other states in what is the
State Court Adm nistrator Conference.

Q Yeah, that's kind of what |I'mtalking
about. So what do you call that other

organi zati on?

A. | think it's COSCA, and | think it stands
for Center -- Council on State Court

Adm nistrators, | think. COSCA, yeah, COSCA
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Q COSCA, okay.

Where is that organi zation; does it have
a headquarters?
A. No, the head -- it's an armof the
Nati onal Center of State Courts.
Q How frequently do you go to conferences
or training or however you refer to it; is that
an annual or is it nonthly?
A. As | can. So | try to attend the annua
neeting and the m d-year neeting. So far, |'ve
only been in the job a year and a hal f, al nost,

| have attended two conferences.

Q And where were they held; do you recall?
A. One was in Chicago and one was in

Al abanma.

Q Were in Al abam?

A Poi nt Cl ear.

Q Good pl ace.

A. Beauti ful pl ace.

Q That hotel right there on the water?

A Yes.

Q Al right. Wat types of topics do you

all discuss at the COSCA neetings that you' ve
been to so far?

A. What ever the chall enges are facing state
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courts. And so we've had topics on judicial
security, definitely topics on E-filing and
noder ni zi ng court systens. | guess | entered
ki nd of post pandem c, so there was |ots of
educati on and | earning around things that had
been devel oped during the pandem c to ensure
access to courts, and so there was a | ot of

di scussion in sone of those first neetings
around what we | earned could be done to ensure
open courts.

Q And did -- to ensure open courts, is that
also -- did other topics cone into play about
open neetings that the AOC of fices oversee?

A. So, no, it was nore about the quick

depl oynent of resources, |ike Zoom and the soft
vi deo conferencing ability for judges to
conduct business renotely fromthe court house.
Q So woul d you say in your estimation that
since the pandemc, there's -- nost AOCC offices
around the country are doing a lot nore with
technol ogy and Zoom and |ivestream ng?

A Yes.

Q And do you feel that the Tennessee ACC
office is keeping up with the technol ogi cal

advances with respect to livestreanm ng and Zoom
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1 and all the technology that's out there?

2 A Yes.

3 Q Have you -- in your role as director of
4 ACC, have you ever studied any of the federal
5 ACC practices with respect to having open

6 meeti ngs?

7 A | have not.

8 Q Were you aware that there is a Federal

9 Advi sory Conmittee that's very simlar to the
10 Tennessee Advi sory Commi ssion on rul es and

11 practice?

12 A Only fromreviewing the pleadings in this
13 matter.

14 Q Were you aware of that federal anal og
15 before this lawsuit?

16 A No.

17 Q Since this lawsuit was failed, have you
18 ever viewed any of the federal anal og neetings
19 on YouTube or wherever they have themthat's
20 open to the public?

21 A No.

22 Q kay. Have you ever tal ked with anyone
23 in the Federal AQOC office about how they do
24 that in terns of having their neetings open to
25 the public?
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1 A No.

2 Q Have you ever spoken to any of the

3 justices on the Suprene Court about the federal
4 neetings that are open to the public?

5 A No.

6 Q Have you ever spoken to anyone in the ACC
7 of fice about the federal neetings |ike the

8 Advi sory Conm ssion that are open to the

9 public?

10 A No.

11 Q Do you know of any other -- in your COSCA
12 group neetings, has that discussion ever cone
13 up where they've got |ike an equival ent

14 Advi sory Commi ssion |i ke Tennessee, any

15 di scussi on about having their neetings open to
16 t he public?

17 A No.

18 Q Are there certain states -- well, strike
19 t hat .
20 Thi s COSCA group, do you have -- are you
21 like on an e-mail |ist or how do you get
22 informed? |Is it an annual registration? Wat
23 does that |ook |ike?
24 A. So there is an annual registration to
25 participate. There's a Listserv and an e-nai
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group anong us.
Q Have you ever had any -- are there any of
the other states that you reach out to that are
part of that COSCA group that you've
established a relationship wth?

A Do you m nd repeating?

Q Yeah. So as | understand it, this COSCA
group, they have other simlar Mchelle Longs
in |like Arkansas or Florida, M chigan,

wherever. Do you have a special relationship
Wi th any of your counterparts in any of these
ot her states?

A. | have forned relationships with other
ACC directors, yes.

Q Do you recall who those are? And | don't
nmean everybody, | just nean people that -- if
you had to pick up the phone and call soneone
who is -- let's see what they're doing, is

t here anybody that sticks out to you that you
woul d reach out to?

A So David Slayton is one person | have
reached out to. He's no longer there. But
E-filing and vendors that other states have
used for E-filing, | have had conversation with

ot her state court adm nistrators on that topic,
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yes.
Q M. Slate [sic], what state was he in or
w th the AOC?

A Vel l, he was at the National Center for

State Courts, but | think he's now in

California.
Q Ckay.
A. And then | cannot remenber her nanme, it's

escaping nme right now, but | did have the
opportunity to speak with anot her state that
was engaging in an RFP for court system case
managenent and E-filing, and her nanme escapes
me right now.
Q So the National Center for State Courts
and COSCA, have they ever reached out to the
Feds about the PACER systen? Wiy can Tennessee
courts not use the PACER systenf
A. Wiy can we not use the PACER systenf
Q Maybe |' m assum ng sonet hi ng.

Can the Tennessee courts use the PACER
syst enf?
A. Vell, first of all, the PACER systemis
bei ng revanped right now, so they're in no
better shape than we are, but PACER was not

designed for the reporting and the data
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just want a place where attorneys can file

collection that we ultimately want, it was
purely an E-failing system
Q Let's talk about that. What is it that

you as Tennessee ACC director want? You don't

| awsui ts online, what do you nean by collecting
and reporting; what do you nean?
A. So it's a continuumin ny view. It

starts with E-filing, that's where cases enter

t he door.
Q Ri ght.
A. W want to capture that information in a

robust uniformway in our case nanagenent
system and then have all of that information
report to a data repository or warehouse where
we can then produce reliable reports.

Q And so is it -- what do you call that?
It's not just E-filing, what do you call that
what you' re expl ai ni ng?

A. We have been calling it an enterprise
court information system

Q And if you had this court information
system as you explained it, would that better
assist you in fulfilling your statutory duties

as AOCC director?
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1 A Yes.

2 Q Who have you shared this information with
3 on this enterprise systemw thin the ACC or the
4 justices?

5 A. So definitely with the Technol ogy

6 Oversight Commttee, which is headed by Justice
7 Sarah Canpbel | ; our appellate court clerk, Jim
8 Hivner; ny I T director, Brandon Bowers.

9 Q Now, M. Hi vner is on the Advisory

10 Commi ssion for the rules of practice and

11 procedure; is that right?

12 A Yes.

13 Q Has he ever expressed any or shared

14 i nformati on with you about how technol ogy could
15 hel p the Advi sory Comm ssion?

16 A No.

17 Q Have you ever discussed with himhow

18 technol ogy coul d better assist the Advisory

19 Conmi ssi on?

20 A No.

21 Q Do you know if anyone in your office

22 spoke with M. Hivner on technol ogy and after
23 the prelimnary injunction was entered?

24 A | don't know.

25 Q Did your team when the prelimnary
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I njunction was entered, also comunicate with
anyone on the Advisory Comm ssion about the
I njunction?
A | don't know.
Q Does the Advi sory Conm ssion on the rul es
of practice and procedure provide neeting dates
to the ACC office?
A | don't -- | don't know.
Q Do any boards and conm ssions, other than
t he Advi sory Conmm ssion, provide neeting dates
to the ACC office?
A. So |l -- 1 know the Access to Justice
Conmmi ssion does. | don't know other than that.
Q ' mabout to get into the Access to
Justice. It's like ten after, 1've got a
fairly long line of questioning onit. |It's
what ever you all want to do.

MR. STAHL: Do you want to stretch
your | egs before we go for another hour?

THE W TNESS:  Sur e.

MR. STAHL: Wy don't we cone back at
10: 20.

(Short break.)
BY MR DOUGHERTY:

Q So we're back on the record, M. Long.
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1 W talked a little bit about the Advisory

2 Conmmi ssion on the rules of practice and

3 procedure this norning, haven't we?

4 A Yes.

5 Q kay. And that body was created by

6 TCA 16-3-601. So | want to talk sone nore

7 about it and I'Il just refer to it as the

8 Advi sory Commission if that's okay?

9 A Yes.

10 Q | know in the pleadings in the briefing
11 there are -- lots of different names were used,
12 but we'll refer to it as the Advisory

13 Conmi ssi on.
14 When did you first becone aware of the
15 Advi sory Comm ssion either in your role as
16 deputy director or director or were you aware
17 of it before then?
18 A. | first becane aware of it wth a Suprene
19 Court order assigning court liaisons to the
20 vari ous boards and commi ssi ons.
21 Q Was t hat when you were deputy director or
22 as director?
23 A. | think it's deputy director.
24 Q And do you recall that particul ar order,
25 when that m ght have been?
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1 A | do not.
2 Q And who was the signed, of the order that
3 you' re referencing, who was that individual
4 that was in the order -- naned in the order?
5 A. Justice Sharon Lee for the Advisory
6 Conmmi ssi on.
7 Q Did you work with Justice Lee at sone
8 poi nt ?
9 A. Yes, she was a nenber of the Suprene
10 Court.
11 Q Right. GCkay, | just -- she was chi ef
12 justice at one point, too, was she not?
13 A She was.
14 Q WAs she chief justice when you were
15 deputy director?
16 A No.
17 Q kay. \Who was the chief justice when you
18 were deputy director?
19 A Justice Bivins, Jeff Bivins.
20 Q And then when you were director first,
21 the chief justice was Roger Page; is that
22 right?
23 A Yes.
24 Q And in Septenber Chief Justice Kirby took
25 t hat position?
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A Yes.

Q kay. Justice Lee retired |I think end of
August; is that right?

A Yes.

Q But she was also -- Justice Lee was on

t he Advi sory Conmm ssion, correct?

A Yes.

Q Was she on the Advisory Conm ssion when
you were deputy director?

A Yes.

Q Was she on the Advisory Conm ssion when
you were director?

A Yes.

Q Tell me about your conversations with
Justice Lee regarding the Advisory Comm ssion.
A | never had any.

Q kay. So you just saw that order and it
referenced her that she was the liaison for the
Advi sory Comm ssi on?

A Yes.

Q Al right. Wat is your understandi ng of
the function of the Advisory Conmm ssion?

A. To recommend rul e changes for practice
and procedure for the various courts, crimnal,

civil, juvenile, appellate court, and rul es of
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wi th her about her role on the Advisory

evi dence.
Q And the AOC provides adm nistrative

support to the Advisory Comm ssion; is that

right?
A Yes.
Q Does the AOC have one of its enpl oyees

that serves as a |liaison to the Advisory
Conmmi ssi on?

A Yes.

Q And who is that?

A M chel I e Consi gl i o- Young.

Q Was M chell e Consiglio-Young the |iaison

to the Advisory Comm ssion when you were deputy

director?
A Yes.
Q Is Mchelle Consiglio-Young still the

| i ai son since you've been the director of the

ACC?
A Yes.
Q Do you communi cate with M chelle

Consiglio-Young with respect to her role as
| iaison to the Advisory Conm ssion?
A. No, |'ve not had any -- no.

Q When woul d you have a need to communi cate
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Conmi ssi on?

A. If there was a conflict for scheduling a
neeting in a particular |location. Like
sonetines we'l|l get doubl e-booked at the ACC
so she mght cone to nme to resolve a conflict
for neeting |location. Beyond that, | can't
really think of a need.

Q What do you nean by getting doubl e- booked
at the AOC for neeting |ocations?

A. So we only have a few conference roons.
So if there was a need to use the conference
roomfor a neeting and there was sonethi ng el se

schedul ed at the sane tine --

Q So you nean --

A. -- she m ght engage ne to resolve a
conflict.

Q So you nean if the Advisory Comm ssion

had a neeting scheduled at the ACC and it
conflicted with another neeting, you would
comuni cate with Ms. M chell e Consiglio-Young?
A Yes.

Q kay. \Where is records -- where are
records kept of these neetings where this
doubl e booking m ght cone to your attention?

A. Ch, | don't know that there are records
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t hat ?

A. So it would be the |iaison saying we need
to -- or the conmm ssion, the board, whatever
wants -- needs to neet at a particular tine and

kept .
Q Vel 1, how do you know t hat doubl e- booki ng

presents itself; how do you becone aware of

the conference roomis booked. So we have an
el ectronic systemthat schedul es the conference
roons, and so if there was a need to nove
soneone or rearrange such that we could utilize
anot her area, that mght cone to ne.

Q What's the el ectronic systemthat

schedul es the conference room what is that

call ed? Does it have a nane?

A I think it's in our GoupWse cal endering
system
Q When you say "G oupWse," are you talking

about the group, the ACC itself in general?

A. No, that would be the name of our e-mail
system

Q kay. What's the Group Wde cal endar
syst enf?

A G oupWse. G oupW se.

Q G oupWse, |'msorry.
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A. It's a product.

Q How many i ndividuals within the ACC have
the G oupWse cal endar systen?

A W all do.

Q How many enpl oyees do you have, just

under your supervision?

A 87 at the AOCC.

Q 8772

A Yes.

Q So the only way you woul d know about

pot enti al doubl e- booki ng of conference roons
woul d be if one of the |iaisons came to you and
said we've got a problenf

A Yes.

Q And so does that nean that the liaison is
ki nd of keeping track of the dates when
neetings are going to be held for whatever
comm ssi on they serve?

A Yes.

Q Do you have periodic neetings with the

| iai sons that are assigned to specific boards
and conm ssi ons?

A No.

Q So you don't have any kind of

comuni cation with your |iaisons?
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A. So |l do neet with -- the |liaisons are the

same people, so it's the sane as our directors

in the division or other -- so | neet with the
directors reqgularly, I neet with them every
Monday.

Q Ri ght, | understand. Wen | say
“liaison,” | amnot saying -- | think -- and

you correct ne if |I'mwong, nmy understanding
Is a liaison is not soneone -- that's not |ike
an official position, they're going to have
another role and then they are -- they are
going to also serve as a liaison; is that how
t hat wor ks?

A Yes.

Q Ckay. So when | say "do you neet with

your liaisons," let ne rephrase it.

When you're neeting with your team do
you ever discuss wth themtheir role as
i ai sons on their boards and comm ssi ons that

t hey serve?

A. |"ve never had occasion to discuss their
rol e.

Q What about situational things that cone
up?

A. So it would necessarily cone up if there
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was a neeting comng up, yes, that would be

di scussed at one of our Mnday neetings.

Q So a neeting would be brought to your
attention about one of the boards and

comm ssions; is that right?

A Yes.

Q What ot her types of topics would cone up?
" mtal king about |iaisons on comm ssions.

A Oh. Just situational awareness, if a
neeting is scheduled. | cannot think of an
exanpl e of anything else that's cone up.

Q Did you ever -- Justice Lee, was she ever
i nvol ved in these Monday neetings regardi ng her

role as the liaison to the Advisory Comm ssion?

A No.
Q Is there a reason for that?
A. Those Monday neetings are just for ne and

my division directors.

Q Is Mchelle Consiglio-Young a division
director?

A Yes.

Q What does she direct, what division?

A. | think that's the division |I neglected

to list, it's intergovernnental affairs, she's

the director for that division.
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Q Is that one of the six?

A Yes.

Q Did she have a different title at sone
poi nt prior to becomng the director of

i ntergovernnental affairs, another role at the
ACC, | should say?

A | don't know.

Q kay. Was she there at the AOC as an

enpl oyee when you started working as the deputy

di rector?
A Yes.
Q Was she the director of intergovernnental

affairs when you started as deputy director?
A Yes.

Q Ckay. Do you recall any specific
communi cation with Mchelle Consiglio-Young

about doubl e- booki ng of Advi sory Conm ssi on

neeti ngs?
A No.
Q Let ne ask you anot her questi on about

this G oupWse cal endar system

You're aware that there is a cal endar
facing the public on the ACC website?
A Yes.

Q Is that a different -- is that cal endar
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1 that the public can view, is that different

2 than the G oupWse cal endar systenf

3 A | don't know what feeds the public facing
4 calendar, so | don't know if | know the answer
5 to your question.

6 Q You know what |'mtal king about, though,
7 right?

8 A. | do know what you're tal king about.

9 Q Who woul d know about the public facing
10 cal endar systemw thin the AOC?

11 A | think it's our communi cations director,
12 Bar bar a Peck.

13 Q Who woul d know about the G oupW se

14 cal endar systen? Wuld Ms. Peck al so have that
15 I nformati on or would that be soneone el se?

16 A. | think Barbara Peck is a good place to
17 gather information with regard to what's on the
18 group cal endar, because | do think she's

19 responsi bl e for posting information to that

20 group cal endar in G oupW se.

21 Q Who conmes up with the dates, the neeting
22 dates for the Advisory Comm ssion?

23 A | do not know.

24 Q Did you know that they neet quarterly

25 typically?
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1 A | didn't -- I'"mnot aware of the cadence
2 of their neetings. | know the statute just

3 says fromtinme to tinme, but | don't know what

4 t hat cadence has been.

5 Q At all, even after the pleadings have

6 been filed in this case?

7 A. | know what the pleadings say and it says
8 quarterly.

9 Q Do you know if Deputy Director Harnon

10 testified under oath in a declaration that they
11 meet quarterly?

12 A | don't recall.

13 Q Did you revi ew her declarations before

14 they were fil ed?

15 A. Before they were filed, yes.

16 Q You revi ewed both of those declarations
17 that she filed in this case?

18 A Yes. Yes.

19 Q How di d you review those? D d you review
20 those with her in the same roomw th General

21 Kleinfelter?

22 A No.

23 Q Did Deputy Director Harnon send you a

24 draft? I'mjust curious as to how you revi ewed
25 t hose before they were fil ed?
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A. | believe | saw drafts.

Q So assuming that the cadence is quarterly
for the Advisory Conm ssion, were you aware
that they've typically been neeting on the

second Friday of March, June, Septenber and

Decenber ?
A | was not aware.
Q Ckay. Now, you tal ked about

doubl e- booki ng, and that's doubl e-booking with
respect to in-person neetings that use a
conference roomat the AOCC, is that right?

A That's right.

Q I s there ever any doubl e- booki ng when any
various conmm ssions are livestreaned to the
public?

A So we have limted resources for the

| i vestream ng functions of the Court.

That's -- if there have been conflicts, they
woul d be resol ved by Barbara Peck, she's
responsi ble for the |ivestream ng.

Q Is there a budgetary itemw thin your
budget for |ivestream ng?

A. Not as a line item no.

Q Is there a budgetary itemfor

adm ni strative support to the Advisory

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 72 of 182 PagelD #: 1893

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

Conmmi ssion on the rules of practice and
procedur e?

A No.

Q Is there a budgetary itemfor

adm ni strative support for any board or
conmm ssi on?

A. No, it's just part of our job and so it's
part of the AOC budget.

Q kay. So there's no designation in any
of the budget from-- |'m speaking of the ACC,
the court portion, with respect to boards and
conm ssi ons?

A. Not the advisory board for rules or any
ot her advi sory boards. There are those four
that are revenue generating and have their own
budget, so BLE, CLE, TLAP and BPR

Q So those four are considered boards or
conm Ssi ons?

A They are.

Q Is there a heading on your website at the
ACC where it has boards and conmm ssions?

A Yes.

Q Wuld it be fair to say that there's
probably approximately 15 that are listed there

on your AQCC website?
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A. | know there's several.

Q When's the last tinme that you' ve revi ewed
the AOC website froma public facing

st andpoi nt ?

A. Yest er day.

Q And what did you review when you went on
t he website?

A | was | ooking at our cal endar and then
the current -- well, we're in the process of
changi ng our website, and so | was conpari ng
what's there now to what we plan to have on our
new website. So | was in the process of
comuni cating wi th Barbara Peck about sone
changes.

Q Was that -- you reviewed the website
yesterday in your role as director or was any
of that review al so because you were about to
gi ve a deposition today?

A It was in ny role as director, but |
certainly was cogni zant of what | saw there
related to the Advisory Conm ssion rules.

Q How el se did you prepare for this

deposi tion?

A. | reviewed the pleadings and the nost

recent package of rules from June.
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Q Now, when -- we'll talk about that in a
second.

The package of rules, is that the
conpl ete package that's submtted to the
General Assenbly?
A. So what | saw was what was posted by the

appel l ate court clerk for comment.

Q Wul d that be |like on Lexis or Westl| aw?
A Yes.

Q That's al so on the AOCC website, is it
not ?

A. | haven't seen it on the website.

Q I f the Suprenme Court says -- issues an

order that sonething should be posted publicly,

would the -- would that be posted on the ACC

websit e?
A Yes.
Q Is that one of the functions that your

office does is to post orders on the ACC

websi te?
A Yes.
Q I s the Tennessee Suprene Court website

part of the ACC website?
A. The Tennessee Suprene Court website?

Q Let me rephrase it. |If | wanted to go

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 75 of 182 PagelD #: 1896

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

| ook at the Tennessee Suprene Court, would that
be on the ACC website?

A Yes.

Q Does the Tennessee Suprene Court have a

separate website apart fromthe AOCC website?

A. Not that |I'm aware of.
Q kay. So when you | ooked at the cal endar
yesterday -- was there a reason that you -- the

ACC is changing its website?

A. It's just tinme to update.

Q And why is that?

A. It's not as user friendly as we woul d

li ke.

Q Is it user friendly with respect to
public neeting notices?

A. There's a cal endar and you can see what's

posted on the cal endar, so yes.

Q What part of the website is not user
friendly?
A. So it's not user friendly from our

standpoint in terns of howit captures content.
When you search for things -- for exanple, when
you | ook at the public cal endar, you cannot
search -- you have to go nonth by nonth by

nonth, you can't skip to a different year, so
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It's just not easy to navigate.

Q Is it user friendly to the public?

A If the public knows no different, then
yes, it's user friendly, they can access the
information. | just believe we can inprove and
make it easier to access and navigate our

websi te.

Q Easier for whom the public or for AOCC

© 00 N o 0o A~ W N P

enpl oyees?

10 A Bot h.

11 Q So then inprovenent to the AOC website
12 woul d al so assist the public?

13 A Yes.

14 Q Did you review on that public facing part
15 of the website any public neeting notices?

16 A | saw sone listed, | did not review them
17 Q Did you see any public neeting notices
18 for the Advisory Comm ssion?

19 A | did not.

20 Q Have you ever seen any public neeting

21 notices on the AOC website for the Advisory

22 Conm ssi on?

23 A | saw the June notice on the cal endar.

24 Q Was that the June 20237

25 A Yes.
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Q Do you know when that June 2023 public

nmeeting notice was placed on the ACC website

cal endar ?
A | do not.
Q Does the AOC have an -- either a fornal

or an informal way as to when if puts up public
neeting notices so many days in advance of an
actual neeting?

A | don't know.

Q So let's say at the beginning of -- what
Is the fiscal year for the ACC?

A July 1st to June 30th.

Q So let's say July 1st, is there ever a
situation where the ACC has the indication that
for the next neetings over the next 12 nonths
wll take place on a certain nonth by any of

t he boards or comm ssions, does that process

ever happen?

A | haven't seen that. | have not seen
t hat .
Q You have not seen that, but you don't

know i f that happens or not?
A. Right, | don't knowif it happens or not.
Q Vell, let's say a board or a conm ssion

i ke the Advisory Comm ssion was going to have
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we have a policy.

a public neeting, how many days of advance
notice would the AOC put out to the public to
| et them know?

A. | think I answered that, | don't know if

Q What do you think is a fair amunt of

notice to the public?

A. | would say 30 days is pretty standard
noti ce.
Q Are you aware that the -- do you know who

t he ADR Comm ssion is?

A Yes.

Q What's your involvenent with the ADR
Conmi ssi on?

A "' mnot invol ved.

Q Do you know i f they have their neetings
that are livestreaned to the public; do you
know i f they have any neetings |like that?

A | don't know.

Q Have you ever seen any public neeting
noti ces on the ACC website involving the ADR

Conmm ssi on, public neetings?

A. | believe | did when I was | ooking
yest er day.
Q How many of those notices did you see?

Case 3:22-cv-00439  Documentlgexi t abiled TEMNESSEBPage 79 of 182 PagelD #: 1400

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

A | recall one.

Q And when was the neeting supposed to take

pl ace, or had it already taken place?

A. | believe it had al ready taken pl ace.

Q Do you know if the AOC has ever hosted

meetings for the Advisory Comm ssion in its

Nashville office?

A | do not know.

Q Have you ever seen any public neeting

notices on the AOC website showi ng that there

had been a public neeting?

A So | saw the June notice, but that's the

only one |'ve seen.

Q kay, let's talk about the June notice.
What do you recall -- what do you

remenber about the June notice that you saw?

Was it in person or was it |ivestreaned?

A. Ch, | didn't -- | didn't reviewit for

t he details.

Q Who put that notice out?

A | don't know.

Q Who do you think would be the ACC

enpl oyee that woul d be responsi ble? Wuld that

be the liaison, Mchelle Consiglio-Young?

A. In terms of putting it on the cal endar on
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our website, it's probably our comuni cati ons
di rector.
Q Who woul d be the point person to give
that information to the comunications
director, would that be the liaison |like
M chel I e Consi gl i o- Young?
A. Qui t e possi bly.
Q Coul d there be anybody el se but the
| i ai son that woul d have that informtion?
A. | suppose the chairman coul d provide that
I nformation or the court |iaison could provide
that informtion.
Q Yeah, and could the justices thensel ves
provi de that informtion?

MR. STAHL: (Object to the form

THE WTNESS: Well, there woul d just
be one justice who's the court |iaison.
BY MR DOUGHERTY:
Q But is it your understandi ng that the
Advi sory Conmm ssion serves the Tennessee
Suprene Court?
A Serves the..

So it serves a function to support the

Tennessee Suprene Court for recommendations for

rules, rule changes relative to procedure and
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practi ce.

Q | would agree with that, court rules --

t hey make rul e recommendati ons to the Tennessee
Suprenme Court; you agree with that?

A Yes.

Q They don't nake rule reconmmendations to

t he Tennessee General Sessions Court, right?

A. Ri ght.

© 00 N o 0o A~ W N P

Q They don't nmake rule reconmendations to

10 t he Tennessee Chancery Court; is that correct?
11 A That's correct.

12 Q They don't make rule reconmendations to
13 the Tennessee Circuit Courts, right?

14 A That's correct.

15 Q And they don't make rul e recomendati ons
16 to the Tennessee Court of Crim nal Appeals,

17 right?

18 A That's correct.

19 Q They don't nmake rule reconmmendations to
20 t he Tennessee Court of Appeals, correct?

21 A That's correct.

22 Q They make rul e recommendations to the
23 Tennessee Suprene Court, right?

24 A That's correct.

25 Q So woul d the justices on the Tennessee
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when neetings have taken place, |I'mtalKking

A. | have not.

Q Are you aware that those are on the ACC
websi te?

A | was not.

Q Who -- or what individuals would be in

Suprene Court who are receiving these

recommendat i ons, woul d they have any

I nformati on about when neetings happen?
MR. STAHL: (Qbject to the form
THE WTNESS: | don't know.

BY MR DOUGHERTY:

Q Do you know if they've ever issued orders

about the Tennessee Suprene Court?

A Not that |'ve seen.

Q Have you ever seen an order where the
Tennessee Suprene Court set a neeting that the
Advi sory Conmm ssion took place, simlar to the
one you referenced about Justice Lee being the
| i ai son, have you ever seen any kind of order
fromthe Tennessee Suprene Court about past

neeti ngs, when they took place?

the best position to know when past neetings
t ook place?

A. M chel I e Consi gl i o- Young.
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justice |iaison?

Q And who woul d have given the information
to the Tennessee Suprene Court justices,
assum ng they did put out an order as to when
past neetings took place? Who would be that
person?

MR, STAHL: (Qbject to the form
BY MR DOUGHERTY:

Q Wuld it be the Tennessee Suprene Court

A. | don't know. | don't know the answer to
t hat .
Q Is it your understanding that Mchelle

Consiglio-Young attends as a |iaison Advisory
Conmmi ssi on neetings?

A She shoul d.

Q And -- okay, and why shoul d she?

A. Just as | serve on, you know, boards and
comm ssions as a staff liaison, it's to support
t he needs of that board or conm ssion.

Q Because that's your duty and

responsibility, right?

A. That's right.
Q Do you ever get -- when you're evaluating
M chel l e Consiglio-Young -- do you eval uate

M chel l e Consiglio-Young for job performance?

Case 3:22-cv-00439 Documentleexi t akiled TEMNESSEEPage 84 of 182 PagelD #: 1805

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

A Yes.

Q How often do you do that?

A Three tinmes a year.

Q And when do those eval uati ons take pl ace?
A So there are two interins, interim
reviews, | want to say every three nonths, and

then a final evaluation.

Q Do you evaluate M chell e Consiglio-Young
on her role as liaison to the Advisory
Conmi ssi on?

A No.

Q And why is that?

A. Because those things -- we set our goals
and obj ectives based on stretch goals, it's not
those things that are part of your duties and
responsibilities in the job. So those are
expected to occur. The evaluation's based on
the additional things that you do that nove the
needl e for the ACC and the courts.

Q What does that nean, nove the needle for
the AOCC and the courts; what noves the needl e?
A. So any new i nnovation, new i deas that are
consistent wwth the goals that we have listed
In our strategic plan, those are the things

that nove the needle. For exanple, E-filing,
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t hat woul d nove the needle for the courts.
Q So fulfilling one's duties and

obl i gati ons doesn't nove the needl e?

A. That's the expectation of the job.
Q How do you evaluate for that?
A. If you were not performng the duties and

responsibilities of the job, you woul d not
likely continue in the job.
Q And that's what |'m asking, how do you
make those determ nations if soneone, Mchelle
Consi gli o- Young, for exanple, |I'm not
suggesting she's not, how would you eval uate
M chel l e Consiglio-Young if she's not
fulfilling her duties and obligations?
A. So on the duties and responsibilities of
any position in the ACC, if you fail to do
those things, then we're going to get
conplaints, we're going to |earn about it
t hrough conpl ai nt s.
Q Who woul d gi ve those conpl ai nts about
M chel | e Consi glio-Young, for exanple, on her
role on the Advisory Conmm ssion?
A It could be --

MR. STAHL: (Qbject to the form

THE WTNESS: -- any nenber of the
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Conm ssi on.

BY MR DOUGHERTY:

Q It could be any nenber of the Conm ssion?
A Uh- huh.
Q Do you ever consult with the chair of the

Advi sory Comm ssi on when you're preparing a

budget ?
A No.
Q Do you ever consult with the chair of the

Commi ssion with any adm ni strative support they
m ght need?

A No.

Q Do you | eave that responsibility up to

M chel I e Consi gl i o- Young?

A. The Advi sory Comm ssion does not have a
budget .
Q Right, let me -- just in a broad sense.

| understand that, and you' ve made that clear,
| apol ogi ze.

Does M chell e Consiglio-Young, is she the
one that's responsible with conmunicating with
t he Advi sory Conm ssion chair on admnistrative
support, just general adm nistrative support?
A | suppose so.

Q Wul d she be the only person that woul d
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be communicating wth the Advisory Conmi ssion
on adm nistrative support fromthe AOC?

A Yes.

Q You woul dn't have direct conmunications
with the chair?

A No.

Q Do you know the chair of the Advisory
Commi ssi on, who that is?

A. | do.

Q And who is that?

A G no Bul so.

Q And have you tal ked to Chairman Bul so in
preparation for this deposition?

A No.

Q Are you aware that he gave a deposition
in this case?

A Yes.

Q Did you talk to Chairman Bul so either
prior to the prelimnary injunction or after
the prelimnary injunction?

A No.

Q Do you know if Deputy Director Harnon
spoke with Chairman Bul so either previous to
the injunction or after the injunction?

A. | don't know.
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Q Do you know if the justices have tal ked
to Chairman Bul so either pre or post
prelimnary injunction about this case?

A | don't know.

Q So for June 2023, you observed or you saw
a public neeting notice; is that correct?

A Yes.

Q Do you know why that was there? Was that
t here because of the prelimnary injunction?

A | don't know.

Q You weren't aware that that June neeting
happened after the prelimnary injunction?

A | am awar e.

Q Let me rephrase it a different way.

Is it your understanding that the reason
that the June 2023 neeting was open to the
public was because of the March 2023
prelimnary injunction?

MR, STAHL: (Object to the form
THE WTNESS: Yes. So that woul d be
consistent with our intention to conply with
t he order.
BY MR DOUGHERTY:
Q And that woul d have been sonet hi ng,

| i vestream ng the Advi sory Comm ssion neeting,
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the ACC office would typically do; is that

right?
A I"mstruggling with the question, |'m
sorry.
Q Sure. Assunming -- let's assune before

the prelimnary injunction got entered --
because you woul d agree when the prelimnary
I njunction was entered, Advisory Conm ssion

nmeeti ngs had to be open; would you agree with

t hat ?
A After the prelimnary injunction, yes.
Q kay. Let's say neetings at sone point

before the prelimnary injunction, let's say
there was a neeting that was open to the public
and it was going to be livestreaned to the
public, is that sonething that the AOC office
woul d assi st the Advisory Conm ssion in nmaking
t hat happen?
A Yes.
Q Ckay. And would the ACC office put out a
public neeting notice that it was going to be
| i vestreaned, assuming the neeting was going to
be open prior to the prelimnary injunction?
MR. STAHL: (Qbject to the form
THE WTNESS: If you're -- so if
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you're going to livestreamthe neeting, it's
for the public's ability to observe.

BY MR DOUGHERTY:

Q Ri ght, the ACC --

A. So | would assune that yes, we woul d post
t hat .

Q That's going to be the AOC?

A. That's going to be the ACC

Q That's what you do? That's what your

of fice does, | should say?

A We post what's on the public notice

cal endar, yes.

Q kay. Have you ever observed an Advi sory
Conmmi ssion neeting either in person or by

| i vestream ng?

A | have not.

Q Did you observe -- or were you aware that
the June 2023 neeting is on the Tennessee
YouTube channel ?

A | was not aware.

Q So you didn't observe that June 2023
neeting that was |livestreaned when it was
taking place; is that right?

A | did not.

Q And you haven't watched it on the
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just said, that the rules package gets put out

Tennessee YouTube channel ?

A | have not.

Q Ckay. Do you know if anyone, |ike Deputy
Harmon, if anyone fromyour office, if they
ever commented that they saw t he Advi sory

Comm ssi on neeting on the YouTube channel ?

A. No one has commented to ne.
Q Have you spoken to the justices about the
Advi sory Conmission in June that was -- that's

on the YouTube channel ?

A No.

Q kay. So what is your understanding
about the Advisory Conm ssion and the rule
reconmmendati ons and how those rul e
reconmmendati ons get transmtted to the Suprene
Court, which then get transnmitted to the
CGeneral Assenbly and then at sone point
they're -- they becone | aw or they becone
rul es; what is your understandi ng of that
process?

A. So ny understanding is basically what you

for public comment. At sone point it then is
transmtted to the General Assenbly and has to

be passed by both houses before beconi ng
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f or mul at ed?

A. Yes.

those General Assenbly hearings where the rules

justices about the rul es package?

official and then they get published.
Q Now, the public coment period, is that
sonet hi ng that happens at sone point after the

nmeeti ngs and the recomendati ons get

Q kay. Have you ever attended one of

package i s being discussed?

A | have not.

Q Do you know if M chell e Consiglio-Young
has ever attended one of those General Assenbly
heari ngs on the rul es package at any point?

A | am sure she has. | cannot think of a
specific exanple, but | know that's part of her
role. She and her team that's part of their
role.

Q Ckay. Do you conmunicate with the

A No.

Q Do you ever communicate with the justices
about the adm nistrative support that the

Advi sory Comm ssi on m ght need?

A. No.

Q Did you conmuni cate with Barbara Peck,
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your conmuni cations director, after the
prelimnary injunction was entered?

A | did not.

Q Do you know if soneone el se on your team
conmuni cated with Barbara Peck after the
prelimnary injunction was entered?

A. | don't know.

Q Did you know that the June neeting was

livestreaned to the public?

A Yes.
Q When did you first becone aware of that?
A Li kely in the pleadings, sonething |

revi ewed for today.

Q You don't renenber any conversation you
had with Ms. Peck or anyone in your AOC team
about the livestream ng of the Advisory

Conmi ssi on?

A. | do not recall, no.

Q Do you know how neetings are

i vestreanmed?

A. So | know she has explained it to ne, but
| could not say that | know how they're

| i vestreaned, no.

Q well, for exanple, is Ms. Peck or

sonebody that works with her on her team do
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t hey physically goin to a roomwth a canera

or is it sonething on a conputer where

they're --

A | don't know.

Q You don't know how t hat works?

A No.

Q She woul d be the one that knows how t hat
wor ks?

A Yes.

Q Is the AOC and the Tennessee courts, are

they livestream ng court sessions nore
frequently post pandem c?

A Yes.

Q s the AOCC and Tennessee courts

| i vestream ng neetings publicly post pandem c
nore so than they were pre pandem c?

A | am unawar e.

Q You don't have those discussions with
budgetary issues that m ght cone up?

A. Only for the court sessions.

Q Does it cost nore noney for the courts to
be |ivestreaned?

A. We' ve had sone investnent in equipnent to
enabl e the courtroons to livestream so yes.

Q How does that process work on
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| i vestream ng sonething in the courts?

A | don't know.

Q Is there an additional investnent of

enpl oyees with this increased capacity to

| i vestream court sessions?

A. We have not added any enpl oyees to be
able to do that.

Q So would you say it's nore of a financia
burden on the ACC to |livestream court sessions?
A. | would not call it a burden, I would say
yes, we have invested in equipnment to nmake sure
that we can, but | would not call it a burden.
Q kay. Other than the public neeting
notice that you saw the other day on the

June 2023 Advi sory Conm ssion neeting, have you
ever seen any other public neeting notices of

t he Advi sory Conm ssion on your website, either
I n your role as deputy or director?

A | have not, but | cannot say |'ve ever

| ooked for them

Q Have you ever seen any public neeting
notices in your role as deputy or director of
any public neeting notice for any board or
comm ssi on?

A Yes.
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1 Q And who m ght that be, which one?

2 A. The Trial Vacancy Conmi ssi on.

3 Q The trial what?

4 A Trial vacancy.

5 Q And what is that comm ssion?

6 A. So it is the body that vets candi dates
7 for judicial vacancies at the trial court |evel
8 for the governor, they send nanes, three nanes
9 to the governor of recomrendation to fill

10 vacanci es.

11 Q And do you recall when you observed that
12 and what that m ght have been?

13 A. W' ve had several here recently, so -- |
14 can't recall.

15 Q Did you ever serve as chief of staff for
16 t he Tennessee governor before?

17 A Chief of staff? No.

18 Q Did you ever serve in any capacity for a
19 former governor of Tennessee?

20 A Yes.

21 Q Who was that and what was your rol e?

22 A. | served as Governor Don Sundquist's

23 deputy | egal counsel and | egal counsel.

24 Q And what was your -- what were your

25 functions with governor Sundquist in those
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rol es?

A. So at the time we were conbining --
creating the Departnent of Labor and Wbrkforce
Devel opment, so | drafted the |legislation for
that. W were al so engaged in bringing school
reformto the state of Tennessee, so | drafted
the charter school legislation for the
governor. | also was engaged in extraditions,
probation parole, clenency actions, the very
first execution in decades, and then generally
ki nd of supported our |egislative |iaisons.

Q So what years were you in that role with

CGovernor Sundqui st? Doesn't have to be the

exact date, |I'mjust curious of the years. |
don't recall, | can look it up when he was in
office. | nmean, was it his entire termor
terns?

A. No, it was the second term

Q We're about the sanme age, so | don't

renenber. Was that md ' 90s?

A. It would be late '90s and then early
2000s.
Q | think the charter school statute was

2002, is that -- you said you drafted that or

assisted with it?
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A | drafted the first one. It was
unsuccessful, | think it took us two years to
get sonet hi ng.

Q That woul d have been in early 2000, okay.
About 20, 25 years ago you woul d say roughly

you were with Governor Sundqui st?

A Yeah.

Q | know we're in 2023.

A Yeah.

Q So in 2022, do you know if the Advisory

Conmm ssi on held any neetings?

A I n 20237

Q 2022 first.

A 2022, | don't know.

Q You started in February 2022, right?

A Yes.

Q Do you know if there were any neetings in

2022 of the Advisory Conm ssion?

A | don't know.

Q You never conmmunicated with Mchelle
Consi gl i o- Young about that?

A No.

Q If there were rei nbursenents from 2022,
woul d those be somewhere in your ACC files?

A. They woul d be, yes, with our fiscal
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1 di rector.

2 Q Tell me -- you may have given ne that

3 person's nane.

4 A. Dal t on Hensl ey.

5 Q Yeah, okay, | got it.

6 Dalton is a mal e?

7 A Yes.

8 Q What about 2023, do you know if the

9 Advi sory Conmm ssion net in 2023?

10 A. | only know of the June neeti ng.

11 Q Now, are you aware that the Advisory

12 Conmm ssion neeting -- and the June neeting you
13 woul d agree was the post prelimnary
14 I njunction?
15 A Yes.
16 Q Were you aware that there was supposed to
17 be an Advi sory Conmi ssion neeting in Septenber
18 of 20237
19 A Yes.
20 Q And what is your understanding -- first
21 of all, did that neeting take place in
22 Sept enber of 20237
23 A No.
24 Q And tell nme your understanding as to why
25 it did not.
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1 A. It did not get properly noticed or we

2 becane aware that it was not properly noticed
3 and so it was reschedul ed.

4 Q And when did you becone aware, your

5 office, that it was not properly noticed?

6 A | am 99 percent sure that that would have
7 come fromlegal counsel at the ACC --

8 Q Is that --

9 A -- making nme aware that there was a

10 probl em

11 Q -- M. Coke?

12 A Yes.

13 Q WAs t he neeting supposed to be on

14 Sept enber 8, 20237

15 A. | don't renenber the date, | just know it
16 was Sept enber.

17 Q And what is your understanding -- you
18 said it got -- | don't want to put words in
19 your nout h.

20 Did it get cancelled, the Septenber, or
21 did it get postponed?

22 A. Post poned is probably the better word.
23 Q And what is your understandi ng, when did
24 It get postponed to, what date?

25 A To Decenber. So it is scheduled for

Case 3:22-cv-00439 Document 62X t &iled TAFNNBSSEPage 101 of 182 PagelD #: 9422
(615) 595- 0073


http://www.elitereportingservices.com

1 Decenber .

2 Q Wasn't there already though a Decenber

3 quarterly neeting they were supposed to have?

4 A | don't know.

5 Q How many neetings -- how nmany neetings is

6 t he Advi sory Conmm ssion having in 2023 cal endar

7 year ?

8 A | don't know.

9 Q So you don't know if this Decenber is --
10 if it was already schedul ed anyway or if it's
11 t he postponed neeting, you're not sure about
12 t hat ?

13 A | don't know.

14 Q Who woul d know about that if it's -- if
15 It was already on the schedule or if it's the
16 one that got postponed from Septenber?

17 A. M chel I e Consi gl i o- Young.

18 Q Anyone el se besides Mchelle

19 Consi gl i o- Young?

20 A John Coke.

21 Q Anyone el se?

22 A Rachel Har non.

23 Q Ckay, anyone else? Wuld the Suprene
24 Court Iiaison?

25 A Pr obabl vy.
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1 Q Woul d Chai rman Bul so, woul d he know?

2 MR. STAHL: (Qbject to the form

3 THE WTNESS: |If the neeting got --
4 I f the Septenber neeting was cancelled or

5 post poned, sure, yes, he should know.

6 BY MR DOUGHERTY:

7 Q kay. And so what's your understandi ng
8 of the reason that it was postponed? Is it

9 because there was going to be a violation of
10 the injunction and therefore they didn't have
11 it; is that a fair assessnent?
12 MR. STAHL: (Qbject to the form
13 m sstates testinony.
14 THE W TNESS: What | believe --
15 bel i eve what | was nmade aware of is that it had
16 not been properly noticed.
17 BY MR DOUGHERTY:
18 Q What do you nean by not properly noticed?
19 That's what I'mtrying to understand.
20 A. There was not hing on our public facing
21 cal endar to let the public know that that
22 nmeeti ng was schedul ed.
23 Q Did the injunction require the ACCto
24 properly notice the public?
25 MR. STAHL: (Qbject to the form
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1 THE WTNESS: So the injunction would
2 require us to either have it in person or

3 livestreamit and so I'mgoing to assune

4 nei t her was capabl e of happening for that

5 Sept enber neeti ng.

6 BY MR DOUGHERTY:

7 Q Does the injunction also require the ACC
8 to give proper notice to the public as to when
9 it's going to be?

10 A Yes.

11 Q What do you consi der proper notice to the
12 public in advance of a neeting? | think you
13 said 30 days; is that your testinony?

14 A Il wll stick to that answer, | think

15 that's standard.

16 Q Do you know if the injunction requires a
17 certain anmount of notice or not?

18 A | don't recall.

19 Q Ckay. Have you spoken to Mchelle

20 Consi gl i o- Young whil e she has been out on

21 maternity | eave?

22 A Yes.

23 Q Have you spoken to her specifically about
24 t he Advi sory Conm ssion?

25 A No.

Case 3:22-cv-00439 Document 62 t &led TMFANESSEPage 104 of 182 PagelD #10225
(615) 595- 0073


http://www.elitereportingservices.com

1 Q So have you spoken to her about her

2 functions as liaison to the Advisory

3 Conmmi ssi on?

4 A No.

5 Q What -- have you spoken to her about ACC
6 busi ness?

7 A. Yes, strategic planning and the final

8 assessnents of her team nenbers on their goals.
9 So we do pay for performance, so she woul d be
10 responsi bl e for eval uating her team nenbers.
11 So we've tal ked about that. W' ve tal ked about
12 revi sions we've made to the strategic plan for
13 t hi s next cal endar perfornmance cycle, and ot her
14 than that we've just tal ked about the baby.

15 Q So -- and I"'mjust referring to ACC

16 busi ness, |I'm not asking you anything about

17 your personal conversations with her.

18 What is pay -- you said pay for

19 per f or mance?
20 A Correct.
21 Q What is that?
22 A. So we do an incentive programtied to
23 those goals that | tal ked about earlier. Each
24 person has an individual performnce plan and
25 we assess performance based on the goals and
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1 objectives in those individual plans. And then
2 we rank the outconmes and reward enpl oyees for

3 their performance.

4 Q Whose responsibility was it to properly
5 notice the Advisory Conmmi ssion neeting in

6 Sept enber ?

7 MR. STAHL: (Qbject to the form

8 THE WTNESS: | don't know.

9 BY MR DOUGHERTY:
10 Q Was it Mchelle Consiglio-Young?
11 A | don't know.
12 Q Who is on her teanf
13 A. So she oversees Charley Baldwin who is
14 | egi sl ative |liaison. She also oversees our

15 court inprovenent program | think that's

16 everyone on her team

17 Q So Charley Baldwin, | only heard one

18 person's nane.

19 A. Well, Stacy Lynch is the director, if you
20 will, I my get the titles wong, for the court
21 | nprovenent program And | believe she has a
22 staff of -- oh, | forgot one other person,
23 St ephani e Ethridge who is over our safe baby
24 courts. And then there are probably three or
25 four people that report through them
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1 Q Ckay. Do you think whether or not

2 Advi sory Commi ssi on neetings are open or cl osed
3 to the public is inportant to inprove the

4 adm nistrative -- admnistration of justice in
5 t he Tennessee courts?

6 A You' re asking ny opinion?

7 Q Yes.

8 A. Ckay. So the process, as | know it, has
9 the opportunity for the public to coment. So
10 i f the goal of whether they're open or closed
11 Is to ensure that the public has the

12 opportunity to comment, | think that is already
13 part of the process.
14 Q Yeah, and that's not nmy question. |
15 didn't ask about commenting, | didn't suggest
16 that the purpose was about public comenting.
17 | said, do you think Advisory Conmm ssion
18 neetings that are closed to the public, closed
19 neeti ngs, does that inprove the adm nistration
20 of justice?
21 A. | think there are tinmes when in order to
22 have candid di scussion of a matter, there is a
23 need to have that discussion be closed. 1In
24 terns of the public's ability to know and
25 under st and what cones out of that discussion, |
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1 believe that is already part of this process.

2 So | don't have an opinion one way or the
3 ot her whet her they should be open or closed, |
4 just ook at the outconmes. And so | believe

5 that there is already process in place for the
6 outcones for the public that pronote the

7 adm ni stration of justice.

8 Q And so are neetings -- is it your

9 under st andi ng that Advi sory Commi ssi on neetings
10 are open or cl osed?
11 A For this particular comm ssion, |
12 understand the history has been that at one
13 poi nt they were open and at one point they were
14 cl osed.
15 Q And at what point is it your
16 under standi ng on the history were they open?
17 A. It predates ne. | want to say maybe
18 2017, 2018, but | am not certain.
19 Q What is your understanding of history
20 w se when they becane cl osed?
21 A. | don't know why they becane cl osed.
22 Q | didn't say "why," | said what is your
23 under st andi ng of the process of getting cl osed
24 and why they becane cl osed?
25 A | don't know.
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1 Q Who woul d know that? Wuld the justices
2 know t hat ?

3 MR. STAHL: nbject to the form

4 THE W TNESS: Any -- whoever was

5 i nvol ved at the tine.

6 BY MR DOUGHERTY:

7 Q So | guess is it fair to say if they were
8 open, Advisory Conm ssion neetings at sone

9 point in the past -- | think you said they were
10 at some point, right?

11 A. ( Noddi ng head.)

12 Q If they were open, do you think they were
13 open to try to inprove the adm nistration of

14 justice?

15 MR, STAHL: (Object to the form

16 THE WTNESS: | don't know if there
17 was the intentionality around that or not, |

18 don't know.

19 BY MR DOUGHERTY:

20 Q Why do you think they woul d have been

21 open previously?

22 A | don't -- | don't know.

23 Q Is there soneone that you' re aware of who
24 deci ded not to keep the neetings open any

25 | onger ?
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1 A. I"msorry, it predates ne, | don't know.
2 VWl l, you tal ked about the history, |I'm
3 just trying to understand, how did you have the
4 knowl edge to be able to know that historically
5 at some point neetings of the Advisory
6 Conmm ssi on were open?
7 A. In the context of preparing for this
8 deposition, | |earned that at one point they
9 wer e open.
10 Q And who did you learn that fron®
11 A Li kely | egal counsel, John Coke.
12 Q And did you review any information that
13 woul d have -- evidence that they were open at
14 some point?
15 A No.
16 Q Do you know -- have you ever reviewed any
17 information as to a reason they m ght have been
18 open in the past at sone point?
19 A No.
20 Q So is it possible that open Advisory
21 Conmm ssi on neetings could inprove the
22 adm ni stration of justice?
23 MR, STAHL: (Object to the form
24 THE WTNESS: |'ve never attended an
25 Advi sory Comm ssion neeting for rules, but I
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1 woul d say, again, that there may be a need to
2 have candi d di scussi on anong the | awers and
3 judges that are part of that body. And so that
4 may be problematic in an open forum And so as
5 |l ong as the results of that discussion are nade
6 avai lable to the public, in nmy opinion, that is
7 sufficient.
8 BY MR DOUGHERTY:
9 Q As long as -- you're saying the public
10 comment period conmes sonetine after the neeting
11 happens, that that's sufficient is what you're
12 sayi ng?
13 MR. STAHL: (bject to the form
14 m sstates testinony.
15 BY MR DOUGHERTY:
16 Q Well, then you tell nme what your
17 testinony is when you tal k about public
18 coment. |I'mjust trying to understand it.
19 Because | understood you to say before that the
20 public comrent period happens after the
21 meetings; is that right?
22 A. | think that is the way it is set up
23 t oday, yes.
24 Q OCkay. And you think that's sufficient to
25 I nprove the adm nistration of justice?
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1 MR. STAHL: Qbject to the form

2 THE WTNESS: | don't think it

3 hi nders the adm ni stration of justice.

4 BY MR DOUGHERTY:

5 Q VWl l, you would agree that part of your
6 responsibility and duties are to i nprove the
7 adm ni stration of justice as director of AQCC,
8 right?

9 A Yes.

10 Q Statute requires you to survey and try to
11 conme up with ideas of howto do that, right?
12 A Yes.

13 Q So is it possible that open neetings to
14 the public on court rulemaking is to inprove
15 the adm nistration of justice?

16 MR COKE: Object to the form

17 MR. STAHL: bject to the form

18 THE WTNESS: |Is it possible. |

19 woul d still lean toward the need to have candid
20 open di al ogue about rul e changes and that nmay
21 not happen in a public forumto the | evel of
22 candor needed to inprove the adm nistration of
23 justice.

24 BY MR DOUGHERTY:

25 Q Does transparency on rul emaki ng neeti ngs
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1 | nprove the adm nistration of justice?

2 MR. STAHL: (Qbject to the form

3 THE WTNESS: | don't believe it's

4 not transparent.

5 BY MR DOUGHERTY:

6 Q And so you think closed neetings are

7 transparent ?

8 MR. STAHL: Object to the form

9 THE WTNESS: So | am sayi ng the need
10 for candid conversation inproves the
11 adm ni stration of justice. The outcones of
12 that candid conversation are transparent to the
13 public, that also inproves the adm nistration
14 of justice. And the ability to take in conment
15 and information fromthe public inproves the
16 adm ni stration of justice.
17 BY MR DOUGHERTY:
18 Q Wul d open neetings inprove the
19 rul emaki ng process?
20 A. It is open when it gets to the
21 | egi sl ative process.
22 Q No, it's not, it's a neeting?
23 MR, STAHL: (Object to the form
24 argunment ati ve.
25 111
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1 BY MR DOUGHERTY:

2 Q It's a neeting. Are neetings today open
3 prior to the prelimnary injunction?

4 MR. STAHL: [I'mgoing to allow this
5 one | ast question, then I'mgoing to ask to

6 take a break.

7 THE WTNESS: Are neetings open

8 prior --

9 BY MR DOUGHERTY:
10 Q W' re tal king about Advisory Commi ssion
11 neetings. Wre they open --
12 A. My understanding is they have not been
13 open.
14 Q Okay.
15 MR. STAHL: W're going to take a
16 break. That was a question. Thank you. Take
17 a five-m nute break.
18 MR. DOUGHERTY: Just meke it 11: 35.
19 MR. STAHL: Ckay.
20 (Short break.)
21 BY MR DOUGHERTY:
22 Q kay, we'll go back on the record.
23 Ms. Long, what is your understandi ng of
24 the prelimnary injunction in March; why was it
25 I ssued by the court?
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1 A. To ensure that the Advisory Conm ssion on
2 rul es was open to the public.
3 Q When you say the advisory -- you talking
4 about neetings?
5 A. Meet i ngs.
6 Q So was it your understanding that prior
7 to the injunction they were cl osed --
8 A Yes.
9 Q -- neetings, right?
10 A Yes.
11 Q kay. Do you know if they tal k about --
12 l et's go back.
13 What -- is the Advisory Comm ssion nade
14 up of -- what do they make rul e reconmendati ons
15 on? Are there certain courts, certain
16 procedures, are you aware of that?
17 MR. STAHL: (Qbject to the form
18 THE WTNESS: So | did -- | think |
19 answered earlier that they nake recomrendati ons
20 on the rules of practice and procedure for
21 various courts and for the rules of evidence.
22 BY MR DOUGHERTY:
23 Q Yeah, so it's the rules of evidence is
24 one; is that your understandi ng?
25 A Yes.
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1 Q And is also the rules of civil procedure
2 one of the rule recomrendati ons they nake?

3 A Yes.

4 Q And the rules of crimnal procedure?

5 A Yes.

6 Q Rul es of juvenile procedure?

7 A Yes.

8 Q And is the last one, the fifth one, the
9 rul es of appellate procedure?

10 A Yes.

11 Q When we tal k about court rul es of

12 practice, that's what they' re actually doi ng?
13 A Yes.

14 Q Were you aware that the federal anal og
15 has very simlar rules in certain courts?

16 A No.

17 Q Have you read the pl eadi ngs about the
18 federal anal og and what they do?

19 A Yes.

20 Q What does M chel Il e Consi gli o- Young,

21 I nt ergovernmental -- what is her title --

22 A Affairs.

23 Q What does that nean?

24 A So she is our liaison to the other

25 branches of governnent and so she does -- she
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1 wor ks very closely wwth the | egislature and

2 then other departnents. And so for court

3 | nprovenent prograns, she's working with

4 Children's Services. For safe baby courts,

5 she's working with Human Servi ces and

6 Children's Services as well. So it's that

7 pl ace that connects with other departnents and
8 agenci es across the state.

9 Q Sois it fair to say then when you say

10 "intergovernnmental" or what she does, sone of
11 her work touches on the executive branch and

12 the legislative branch and the judicial branch?
13 A Yes.
14 Q Is that a relatively new position or has
15 that al ways kind of been there with the AQCC?
16 A I think it's always -- well, since |I've
17 been at the ACC it's been there.
18 Q Ckay. Do you know how | ong she served on
19 the Advisory Comm ssion as the ACC | i ai son?
20 A | do not know.
21 Q Is the Advisory Comm ssion |isted
22 somewhere on the AOC website?
23 A It is.
24 Q And are there nanes of the people who are
25 on that comm ssion on that particular website?
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1 A Yes.

2 Q | think all of the -- we tal ked earlier
3 about the boards and comm ssions section of the
4 AOCC website; do you recall that?

5 A Yes.

6 Q And | haven't |ooked |ast week, but |

7 think it is fair to say that nost nmenbers who
8 serve on these various conm ssions and boards

9 are listed there on the ACC website?

10 A Yes.

11 Q Who puts that information together?

12 A. So who serves is decided in nost places
13 by the Court and they will often tinmes put down
14 a court order for menbership and then that gets
15 accunmul ated at the ACC. | don't know who

16 physically puts it on the website.

17 Q Vell, is the responsibility of liaison
18 for that particular board or comm ssion to nake
19 sure those nanes are on the website or is that
20 your conmuni cati ons group?

21 A | don't know.

22 Q kay. Do you all have like a flow chart
23 at the AOC because you have a | ot of different
24 divisions? | amjust trying to understand how,
25 you know, del egation of duties and obligations
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1 are carried out when you' ve got kind of these
2 various six divisions, what -- and you don't

3 have to tell ne everything, | amjust trying to
4 understand the hierarchy and how everybody

5 conmuni cates wi th one anot her.

6 A So you won't find flow charts. \Wat you
7 will find is trust in liaisons that work with
8 t hese various boards and conm ssions to carry
9 out the functions that they always carried out.
10 W are in the process of trying to docunent
11 sone of those processes and procedures, | call
12 it elimnating single points of failure,
13 because if sonet hing happens to Mchelle

14 Consi gl i o- Young, soneone el se needs to be able
15 to pick up where she left off. So it's not

16 witten down now, but we're working toward

17 writing sone of those practices and procedures
18 down.

19 Q Are you aware of a conm ssion that was
20 establ i shed several years ago that put together
21 several reports on aspirations for the
22 Tennessee judicial systemin the year 20307
23 A " m not .
24 Q Are you aware that that comm ssion's
25 final report is on the ACC website?
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1 A. So | believe | saw a report -- | don't
2 think that's what -- | thought it was nore
3 around diversity. | don't knowif we're
4 tal ki ng about the sane report or not, though.
5 Q So as | understand it, | believe it m ght
6 even be in the pleadings at sonme point or
7 notions, |'mnot sure, but | just wanted to
8 know i f you were aware that -- | want to say it
9 was the md '90s, there was a conmm ssion in
10 Tennessee by various nenbers, private
11 attorneys, judges, you weren't aware of that?
12 | know t hat was several years ago.
13 A. If you're talking about -- I'mcalling it
14 a diversity report. | have seen that one, but
15 | don't knowif we're tal king about the sane
16 t hi ng.
17 Q VWhat | amreferring to, and | don't know
18 t he exact nane, but | think it was Vi sion,
19 Tennessee Courts 2030. | believe the year was
20 2030. You don't recall that?
21 A | don't.
22 Q And you haven't seen that 2030 -- | am
23 just -- it may not be exactly, but you don't
24 recall seeing that 2030 report on the ACC
25 websit e?
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1 A No.

2 Q | don't recall who the person -- the

3 person who served in your role, the director of
4 the AOCC was, but do you ever get together or

5 have communi cations with previous ACC directors
6 that predated you? Even going back md '90s or
7 the ' 80s?

8 A So two of themare friends. So |I do have
9 conversation with two previous directors.

10 Q Who are those?

11 A Debbi e Tate and Bill Young.

12 Q And Ms. Tate was your -- you were deputy
13 to her, right?

14 A Yes.

15 Q Does she still serve in sone capacity

16 w th the AOC?

17 A. W have her on a tenporary assi gnnent

18 right now, so yes.

19 Q Is that like a limted contract for

20 certain period of tinme?

21 A Yes.

22 Q 120-day contract?

23 A. I think so, yes.

24 Q Bill Young, who is Bill Young?

25 A. Bill Young was | believe Ms. Tate's
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1 predecessor in the role.

2 Q How I ong did Ms. Tate serve as ACC

3 director, if you can recall?

4 A | think it was seven years.

5 Q And t hen how about M. Young, how | ong
6 was he -- do you know? If you don't, that's
7 fine.

8 A | don't know.

9 Q I's he still living?

10 A Yes.

11 Q Does he work for the AQCC?

12 A No.

13 Q Is he retired?

14 A Not that |I'm aware of.

15 Q Ckay. |s he an attorney?

16 A Yes, he is. | think he's working for the
17 Et hi cs Commi ssi on.

18 Q So is that a Tennessee governnent paid
19 position?

20 A Yes.

21 Q Bill Young?

22 A Yes.

23 Q He is an attorney?

24 A Yes.

25 Q Is Ms. Tate an attorney?
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1 A Yes.

2 Q And is there a requirenent that the

3 executive director of the ACC has to be an

4 attorney?

5 A Not in statute.

6 Q Have nost of them besides Ms. Tate and
7 M. Young and yoursel f, have nost previous ACC
8 directors been attorneys?

9 A. To ny know edge, yes.

10 Q Are you aware of how the Federal ACC is
11 set up with respect to the relationship with
12 the chief justices of the US Suprene Court?

13 A No.

14 Q So if I told you that the ACC in the

15 federal court does not serve at the pleasure of
16 the chief justice, Chief Justice Roberts, and
17 IS a separate entity, you wouldn't have any

18 I nformation on that or know edge?

19 A No.

20 Q Are you aware of anyone or any report

21 t hat has ever suggested or recomrended that the
22 ACC director and office should be separate from
23 t he Tennessee Suprene Court?

24 A. No.

25 Q You' ve never seen a report or heard about
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1 any recommendati ons on that?

2 A. | think there's sone opinion out there

3 that it should be led by nore than just the

4 Suprene Court, in other words a group of judges

5 representing all levels of the court system

6 but |'ve never seen a report, |'ve never seen

7 anything in witing in that regard.

8 Q What opinion are you referring to?

9 A. I think there's been some di scussion over
10 time about the ACC being responsible, if you
11 will, to nore than just the Suprene Court.

12 Q So is it your understanding that the ACC
13 Is just responsible for the Tennessee Suprene
14 Court?

15 A. No, it is not ny understandi ng.

16 Q Well, then why does that -- why is that
17 opi nion or idea out there?

18 A | don't know.

19 Q Who -- when you say opinion, is it |ike
20 an Tennessee attorney general opinion; what do
21 you nean?

22 A. No, no. | just nean over the course of
23 time, there have been comments that |'m aware
24 of that trial judges don't get -- don't

25 perceive that they are heard when it cones to
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1 how t he ACC operates. The statute clearly says
2 that the AOC director serves at the pleasure of
3 t he Tennessee Suprenme Court. The realty is the
4 Tennessee Suprene Court is responsible for the
5 entire court system So the Tennessee Suprene
6 Court, vis-a-vis the ACC director, is

7 responsive to all levels of court. But we

8 don't control perception.

9 Q What is your opinion on that, do you

10 think they -- that nmaybe the statute requiring
11 your position to serve, as you say, the

12 pl easure of the chief justice and the justices,
13 is that a good thing or a bad thing?

14 A. It's a thing.

15 Q Ri ght .

16 A | think that in terns of --

17 Q I'"'mnot trying to --

18 A. -- to get sonething done, having five

19 bosses is very different from having sone

20 | arger group of bosses, if you wll.

21 Q ["mnot trying to get you in trouble with
22 your bosses, |I'mjust -- I'mjust talking

23 about -- | nean, because you woul d agree that
24 you are responsible for the adm nistration of
25 justice and sonme of these kind of broad
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1 concepts; would you agree with that?

2 A. Absol ut el y.

3 Q So having five bosses, is that nore

4 difficult to carry out your duties? O what do
5 you nean by having five bosses? Explain that.
6 | amjust trying to understand. | don't want

7 to put words in your nouth, | don't want you to
8 tal k bad about -- I'mjust trying to understand
9 phi | osophi cal |y what your opinion is.
10 A. Well, the AOC is the adm nistrative arm
11 of the Tennessee Suprene Court. The Tennessee
12 Suprene Court has five justices.
13 Q Right. Do you think if would be a better
14 situation if your office, the ACC, was

15 conpletely separate fromthe Tennessee Suprene
16 Court and that you nade all those decisions?

17 A No.

18 Q Ckay. And if the Feds do it that way,

19 and | don't know if they do it exactly that
20 way, but would that be sonething you woul dn't
21 agree or think would be a great thing or you
22 don't know right now?
23 A | don't know. | don't think it would be
24 because | think our Tennessee Suprene Court is
25 very intentional about hearing and nmaking sure
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1 they are responsive to all courts.

2 | mean, we have prograns across the ACC

3 that address juvenile courts, general sessions

4 courts, trial courts. So there -- the

5 processes are in place to nake sure all courts

6 are represented in what the Tennessee Suprene

7 Court then directs.

8 Q Do you think the people on the inside,

9 attorneys, all of us at this table, justices
10 and judges think that the Tennessee j udi ci al
11 systemis a good thing or --

12 MR. STAHL: Qbject to the form

13 BY MR DOUGHERTY:

14 Q -- or doing the best it can?

15 A. The Tennessee judicial systenf

16 Q Yeah. Well, the courts, what you have to
17 do, what you have to do. Do you think the

18 Tennessee courts are perceived by the nenbers
19 of the bar and the judiciary as being a pretty
20 good systenf

21 A Yes.

22 Q Do you think the public perceives the

23 Tennessee judicial systemas a pretty good

24 syst enf?

25 MR. STAHL: (Qbject to the form
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1 THE WTNESS: The public is kind of

2 broad. | think it depends on your interaction
3 with the courts. So you could have a negative
4 I nteraction and | suppose your perception would
5 not be positive. | think generally, when |

6 tal k about what | do, |I don't hear negative

7 t hi ngs about the Tennessee judicial system

8 BY MR DOUGHERTY:

9 Q Do you think there's an access to justice
10 crisis in the state of Tennessee?

11 A Crisis, no.

12 Q Do you think there's an access to justice
13 problemin the state of Tennessee?

14 A. | think we are intentional w th prograns
15 to make sure that the reach of the Tennessee

16 courts is as broad as it can be fromwhere we
17 work at the AOC, and then we work very closely
18 with all of those |egal aid societies out there
19 that do provide the reach and access. So |

20 believe that's a very positive thing for the
21 state of Tennessee.

22 Q Are there a lot of pro se litigants in
23 the state of Tennessee?

24 A | don't know.

25 Q That's not sonething that you keep track
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1 of, record w se?

2 A. | don't keep track of that, no.

3 Q You're not required to do that under the
4 statute?

5 A No.

6 Q Are you aware of the conpensation system
7 for attorneys in Tennessee for indigent

8 representation?

9 A Yes.

10 Q Is it good or is it bad conpared to other
11 states?

12 MR. STAHL: Qbject to the form

13 THE WTNESS: So conpared to ot her
14 states, we conpensate |awers for their

15 representation at the | owest |evel of any other
16 state.

17 BY MR DOUGHERTY:

18 Q So Tennessee's the worst state, right?
19 MR. STAHL: bject to the form

20 THE WTNESS: W conpensate at a rate
21 | ower than any other state.

22 BY MR DOUGHERTY:

23 Q The worst state in ternms of conpensation,
24 | should have clarified that.

25 A The | ownest.

Case 3:22-cv-00439 Document 621 t &iled TMFANESSEPage 129 of 182 PagelD #12450
(615) 595- 0073


http://www.elitereportingservices.com

1 Q VWll, is it better to get |ess noney or
2 nor e noney?

3 MR. STAHL: Qbject to the form asked
4 and answer ed.

5 THE W TNESS: Better to get -- so |
6 don't viewit fromthe standpoint of the

7 attorney conpensation whether or not that is
8 good or bad, |I viewit fromthe standpoint of
9 are we providing representation. And so
10 representation continues, despite paying the
11 | owest rate in the country.
12 BY MR DOUGHERTY:
13 Q Did Chief Justice Kirby think it was bad
14 enough to i ssue sonme comments recently about
15 how she wanted to i nprove the conpensati on
16 syst enf?
17 A. So we are currently in the process of
18 advocating to i nprove the conpensation for
19 attorneys, yes.
20 Q Did Chief Justice Kirby rel ease sone
21 public comments recently?
22 A Yes, she did.
23 Q Were those on the AOC website?
24 A. Yes, they are.
25 Q How is -- is the AOC, part of that
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1 advocacy, as you called it, about trying to

2 I ncrease conpensation?

3 A Yes.

4 Q How -- what does that advocacy | ook |ike?
5 What does your office have to do?

6 A So the entire fund for indigent

7 representation is appropriated noney by the

8 General Assenbly. So if there is to be an

9 I ncrease in attorney conpensation rates, it
10 wi |l have to cone from additional appropriation
11 of noneys.
12 Q So does that nean, when you say
13 "advocacy," trying to get nore noney
14 appropriated? You don't have to pass a |aw,
15 right?
16 A No.
17 Q Who does the advocacy besi des the AQCC
18 of fice?
19 A. |"msure on this topic there wll be many
20 groups advocating. | think the TBA wll
21 definitely be at the table on behalf of
22 attorneys. You might see the PDs office, sone
23 of the legal aid societies. |'msure there's a
24 wi de swat h of people that woul d agree.
25 Q s | ow conpensation that we're talking

Case 3:22-cv-00439 Document 62X t &iled TAFNNBSSEPage 131 of 182 PagelD #12952
(615) 595- 0073


http://www.elitereportingservices.com

1 about, does that make the access to justice

2 I ssue better or worse?

3 MR. STAHL: Qbject to the form

4 THE W TNESS: Better or worse. |

5 think we could be -- | don't think it has to

6 date, but | think if we don't address it, we

7 could be in a position where access to justice
8 I's in jeopardy.

9 BY MR DOUGHERTY:
10 Q So appreci ate you sharing the advocacy,
11 Is there any kind of witten materials that
12 your office has on this -- what you have to do
13 to increase the funding to get -- to
14 conpensate, is there anything out there
15 physically witten?
16 A. So it is one of our budget requests. And
17 so we have provided information to the
18 Departnment of Finance and Adm nistration in
19 witing that we will be making an ask to
20 I ncrease the rates.
21 Q Are the justices thensel ves advocati ng on
22 this issue? | nentioned Justice Kirby, but are
23 t hey doing any advocacy along with the AQC?
24 MR. STAHL: (Object to the form
25 THE WTNESS: So before it appears in
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1 our budget request, the Court would have to

2 agree with that. And so they have. | don't
3 know about i ndividual advocacy on their parts.
4 BY MR DOUGHERTY:

5 Q How do you know they agreed with the

6 I ncrease of conpensation?

7 A. W present our budget proposals to the
8 Court in advance.

9 Q When you say "we," you're tal king about
10 t he AQOC?
11 A. " mtal king about ne.
12 Q You?
13 A Uh- huh.
14 Q So when you're doing a budget -- | know
15 you said that's kind of a year-|ong process,
16 kind of, right?
17 A Uh- huh.
18 Q You' re putting nunbers together, you go
19 to the justices first or at sonme point before
20 that gets submtted to the governor?
21 A That's right, | need approval.
22 Q kay. So we're just tal king about the
23 conpensation for attorneys right now, what the
24 article was recently that Justice Kirby spoke
25 about .
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1 What's the increase -- or proposed

2 i ncrease for attorney conpensation on a

3 per cent age basis?

4 A Wll, it's $30 increase in the

5 conpensation rate. So from $50 an hour to 80.
6 Q And so currently it's $50 an hour, is

7 that for crimnal or explain that -- or is that
8 just court appoi nted? Wat does that nmean?

9 MR COKE: (bject to the form

10 THE WTNESS: That's court appointed
11 counsel .

12 BY MR DOUGHERTY:

13 Q In state courts in Tennessee?

14 A Yes.

15 Q So is that by statute or is that just how
16 it's been, the $507?

17 A. It's by rule, suprene court rule, Rule
18 13.

19 Q That's Rule 13?

20 A Yes.

21 Q When was that rule pronul gated?

22 A | don't know.

23 Q And so this conpensation of $50 an hour,
24 Is that civil or crimnal?

25 A Bot h.
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1 Q Oh, it is, okay.

2 How does that on a crimnal side? Isn't
3 the public defender's office -- don't they

4 serve that role or -- | don't understand that
5 part of it.

6 MR, COKE: (Object to form

7 THE WTNESS: So the public

8 defender's office does take -- undertake the
9 representation. However, the indigent -- ny
10 under st andi ng, the indigent representation fund
11 for adult defense applied when the public

12 defender's office had a conflict on a matter,
13 and so private counsel could be engaged.

14 BY MR DOUGHERTY:

15 Q | see. So the increase in it, assum ng
16 It goes through, does that require a rule

17 change of Suprenme Court Rule 13?

18 A Yes.

19 Q Who makes that change? Do the Suprene
20 Court justices nake that change?

21 A Yes.

22 Q Suprenme Court rules are not part of the
23 Advi sory Conmm ssion, are they?

24 A | don't believe so, no.

25 Q Is there any conm ssion or board outside
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1 of the justices thenselves that nmake changes to
2 suprenme court rules?
3 A. So they will -- no, there's no entity,
4 no.
5 Q Do they do that at |ike certain period,
6 cadence of the year, or is that ongoing; how
7 does that work?
8 A. | think it's ongoing and they will be put
9 out for public coment.
10 Q So they al so put out public comment, but
11 as far as you know the Suprenme Court rules are
12 not part of the Advisory Conmm ssion neeting
13 rul e recommendations; is that right?
14 A. That's right.
15 Q Ckay. So assuming that the rate
16 i ncreases from $50 an hour to conpensate an
17 attorney representing indigent people to 80,
18 where does that -- where would that put
19 Tennessee?
20 MR, COKE: (Object to form
21 THE WTNESS: It puts us kind of
22 square in the mddle of other states that do
23 I ndi gent representation in this way.
24 BY MR DOUGHERTY:
25 Q How many states do indigent
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1 representation |ike Tennessee?

2 A | don't know.

3 Q Appr oxi mat el y?

4 A | don't know.

5 Q Do you ever discuss indigent

6 representation in your -- is it the COSCA

7 group, that organi zation, does that ever cone
8 up?

9 A W have not.
10 Q What about access to justice issues in
11 general, does that ever conme up in your state
12 neeti ng associ ati on?
13 A. So, yes. Interpreters has cone up in the
14 COSCA group. I'mtrying to renmenber. | think
15 just interpreters and | anguage access has been
16 an issue.

17 Q What about litigants having to represent
18 t hensel ves or being pro se, does that pro se
19 litigation ever cone up?
20 A Not that | recall.
21 Q Is part of the goal of increasing
22 conpensation for indigent representation so
23 that we will have fewer pro se litigants?
24 MR. STAHL: (Object to the form
25 THE WTNESS: | don't -- | don't know
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1 that that is a goal.

2 BY MR DOUGHERTY:

3 Q Wuld it be fair to say that if attorneys
4 are going to be paid nore to represent people
5 who can't afford paynent, then you're going to
6 have | ess indigent -- excuse ne, you're going
7 to have less pro se litigants in courts?

8 MR. STAHL: nbject to the form

9 MR COKE: (bject to the form

10 THE W TNESS: Yeah, | don't know the
11 reasons why people choose to go pro se, so |

12 can't necessarily say that | know the answer to
13 t hat .

14 BY MR DOUGHERTY:

15 Q Is one of the reasons that people choose
16 to go pro se because they don't have enough

17 noney to pay for a | awer?

18 A. | suppose it could be one reason.

19 Q Isn't that the main reason?

20 MR, STAHL: (Object to the form

21 THE WTNESS: | don't know that to be
22 t he main reason.

23 BY MR DOUGHERTY:

24 Q You don't know that to be the main

25 reason?
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1 A. ( Shaki ng head.)

2 Q Have you ever had this discussion

3 specifically with Justice Kirby?

4 A No.

5 Q Were there any justices that opposed the
6 rate increase from $50 an hour to 807?

7 MR COKE: (bject to the form

8 THE W TNESS: No.

9 BY MR DOUGHERTY:
10 Q Are any of the justices opposed to having
11 Advi sory Comm ssion neetings open to the
12 public?
13 MR. STAHL: (bject to the form

14 THE WTNESS: | -- | don't know.

15 BY MR DOUGHERTY:

16 Q Has anyone said anything to you about
17 that -- their objection to having open

18 neeti ngs?

19 A No.
20 Q Do you personally object to having
21 Advi sory Conm ssion neetings open to the
22 public?
23 A. Do | object? | don't know that it
24 matters. They are open now pursuant to court
25 order. So no, | don't object.
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1 Q Has that ever been a discussion within

2 the AOCC office about whether or not Advisory
3 Commi ssi on neetings should be open or closed?
4 A | have not had such a di scussion.

5 Q You don't know anyone's opi nion? Like,
6 for exanple, you don't know if Director Harnon
7 thinks it's a good idea or bad idea?

8 A | don't know her opinion.

9 Q Do you know Chai rman Bul so' s opi ni on

10 whet her he thinks it's a good idea or bad idea?
11 A | do not know.

12 Q Do you think if Chairman Bul so thought it
13 was a bad idea to have neetings open, would he
14 tell you as the AOC director?

15 MR, STAHL: (Object to the form

16 THE WTNESS. He's nore likely to

17 talk wth the staff liaison. | don't interact
18 Wi th the comm ssion or the chairnman.

19 BY MR DOUGHERTY:

20 Q So that would be -- you think he would
21 tell Mchelle Consiglio-Young?

22 A. Possi bl y.

23 Q Wul d he tell any of the justices on the
24 Suprenme Court?

25 MR. STAHL: (bject to the form
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1 THE WTNESS: | don't know.

2 BY MR DOUGHERTY:

3 Q You don't think he would tell -- you

4 don't know.

5 A | don't know.

6 Q Do you ever have any input with the

7 justices when they appoint nenbers to the

8 Advi sory Comm ssi on?

9 A Do | -- say the first, do |?

10 Q Yeah, do -- you would agree that the

11 Tennessee Suprene Court justices appoint

12 menbers to serve on the Advisory Conm ssion,

13 correct?

14 A Yes.

15 Q Do you as the AOC director have any i nput
16 with the justices before they appoint soneone?
17 A No.

18 Q Does anyone in your office at the ACC

19 have any input on that process?

20 MR, STAHL: (Object to the form

21 THE WTNESS: The only input that our
22 of fice woul d have woul d be based on the terns
23 of the currently serving nenbers and whet her or
24 not they are eligible for reappointnent.

25 111
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1 BY MR DOUGHERTY:

2 Q And that eligibility is by statute,

3 right?

4 A Yes.

5 Q So you don't -- your office doesn't weigh
6 in and say | think you all should appoint John
7 Smith as a nenber to the Advisory Comm ssion,

8 Is that right?

9 A That is correct. O | don't.
10 Q And |'mtal ki ng about -- when | say
11 "you," I'mtalking about your office, the ACC.
12 Who woul d be the person that would get invol ved
13 in that?

14 A | don't know if, for instance, Mchelle
15 Consi gli o- Young woul d have the opportunity to
16 wei gh in on appointnments or not. | know on the
17 boards and conm ssions that | serve as |iaison,
18 | do not.

19 Q What boards and comm ssions do you serve
20 as |iaison?
21 A So | serve on the Buil ding Conm ssi on.
22 Q The bui |l di ng?
23 A Yes.
24 Q Ckay.
25 A. | serve on the Technol ogy Oversi ght
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1 Committee. | cannot recall if | amon the

2 Access to Justice Conmm ssion or not by nane,

3 but | attend sonetines their neetings. | think
4 that's all.

5 Q The Bui |l di ng Conm ssion, do they hold

6 regul ar neetings?

7 A. They do.

8 Q Do you all neet together in one physical
9 | ocation or is it through Zoom or Webi nar?
10 A It's been Zoom
11 Q Has t hat been since the pandem c?
12 A | don't -- | started in Cctober |ike
13 right before, | don't recall a neeting -- well,
14 | wasn't director before then, so | don't know
15 what it was before the pandem c.

16 Q Are your Building neetings open to the

17 public?

18 A | don't -- | don't think I've ever seen a
19 public notice. They're really about
20 mai nt enance of the building, |ike |andscaping,
21 pl unbi ng i ssues.
22 Q Ri ght. How about the Tech Oversight, how
23 many tines a year typically do they neet?
24 A. So it's brand new and so it has net nmaybe
25 three tines.
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1 Q When you say "three tines,"” you're

2 tal ki ng about in cal endar year 20237

3 A Yes.

4 Q Where do you all neet and how do you all
5 meet ?

6 A It's been via Zoom

7 Q And are any of those neetings been open
8 to the public?

9 A. Not to ny know edge.

10 Q How woul d you know if a neeting that you
11 were serving on would be open to the public?

12 A. If public was a part of the neeting. |
13 attend, so if there were nenbers of the public
14 outsi de of, you know, those who are on the

15 commttee was in attendance, then | would know
16 that it was open.

17 Q | understand that if they were physically
18 In the sanme room So ny question is how woul d
19 you -- if you're sitting in aroomand it's

20 bei ng Zooned out to the public, would you know?
21 Woul d there be a canera in the roon? How would
22 you understand that that neeting was goi ng out
23 to the public?

24 A We're all joining fromour own | ocations.
25 Q Sur e.
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1 A. And there's no livestreamng, if that's
2 your question.

3 Q That's what I'mtrying to figure out.

4 How do you know -- not sitting on the side of
5 the public, you're in the roomor your neetings
6 are being livestreaned, how do you as a

7 participant know that the public -- that this
8 neeting is being livestreaned to the public?
9 A. | guess | don't know.

10 Q So assuming a chair didn't say, hey

11 menbers, this neeting's going to be

12 |ivestreaned -- if they told you, you would
13 know at that point, right?

14 A. Ri ght .

15 Q Wul d you also know if you saw a public
16 nmeeting notice on the AOC website that it was
17 bei ng |ivestreaned?

18 A Yes.

19 Q Ckay. Any ot her way that you would know?
20 A No.

21 Q kay. So one of the other aspirational
22 goals -- are you required as the director to
23 conme up with ways to expedite litigation?

24 A Yes.

25 Q How does that -- what does that | ook
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1 i ke? What things have you done in your role
2 to expedite litigation?

3 A | would say the entire in Korean

4 (phonetic) study of E-filing in the state is

5 one of those.

6 Q The E-filing?

7 A Yes.

8 Q Any ot her ways of expediting litigation?
9 A No. We collect statistical data that

10 woul d informthe Court of where there may be
11 over |l oaded dockets and then the Court has sone
12 tools available to it to address that.

13 Q So when you see expedited litigation, you
14 think that relates nore towards particul ar

15 court dockets?

16 A Yes.

17 Q Are there sone court dockets that are

18 slower to work through a case than other

19 dockets or courts?

20 A. So | think there are places where

21 popul ati on growt h has caused the courts to be
22 nore heavily burdened than in the past. And so
23 the 19th Judicial D strict comes to m nd,

24 they've just got nore filings -- filings than
25 they -- over the course of tine.
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1 Q So what's the 19th Judicial District?

2 A. So that's Montgonery County.

3 Q And what's the major city in Montgonery
4 County?

5 A Cl arksville.

6 Q kay. |s that because there has been an
7 i ncrease in popul ati on?

8 A That's what | woul d argue.

9 Q VWl l, when you're setting up your

10 processes to expedite litigation and collecting
11 all this information, how do you do that? |If
12 you have a district that has a |ot nore

13 filings, how does that work? Wat do you do?
14 A. To address it or get the information?

15 Q Well, | don't know. [|I'mjust trying to
16 understand, is it just your job to collect the
17 I nformati on and statistics or is it your job --
18 A. It is my job to collect the informtion.
19 Q Once you collect the information, is it
20 your job to cone up with a fix or that's not

21 your job?

22 A. Sol'm-- it's not ny job. | support the
23 Court with the information that it needs to

24 make deci si ons.

25 Q kay. And who woul d be nmaking a deci sion
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1 let's say on information you collect from

2 Mont gonmery -- you said Montgonmery County?

3 A Uh- huh.

4 Q Who woul d make deci sions on what to do

5 with that information that you're collecting,

6 woul d that be the justices?

7 MR. STAHL: (Qbject to the form

8 THE WTNESS: Yes. So one of the

9 things that resulted fromthe collection of
10 i nformation on filings and the growth over tine
11 was the request for new judicial positions. So
12 that is sonething once the Court decides that
13 that is needed, then we woul d advocate for new
14 judicial positions through the |egislature.

15 BY MR DOUGHERTY:

16 Q And has that happened once the

17 i nformati on you col |l ected and shared with the
18 justices?

19 A Yes.
20 Q Ckay. So you would think it's fair to
21 say that a big part of the director positionis
22 collecting a ot of these statistics and
23 I nformation and sharing it with justices,
24 right?
25 A Yes.
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1 Q Do you renenber filing an answer in this
2 | awsui t ?

3 A Yes.

4 Q Who hel ped prepare that answer for you?
5 A Rachel Harnmon and the O fices of the

6 Attorney General.

7 Q Anyone el se assist you with that?

8 A No.

9 Q Was Ms. Harnon representing you at any
10 point during this |awsuit?

11 A She has not represented nme, no.

12 Q And you reviewed that answer before it
13 was filed?

14 A Yes.

15 Q Al ong with your attorneys?

16 A Yes.

17 Q Il will segue a little bit away fromthe
18 Advi sory Comm ssion and tal k about the

19 Tennessee Judi ci al Conference Conm ttees, which
20 Is a part of this lawsuit, you'll recall.

21 A Ckay.

22 Q For sinplicity purposes, I'mgoing to try
23 to keep it sinple and not say Advocacy

24 Conmm ssion, just say TJC commttees, if that's
25 okay.
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1 A Ckay.

2 Q What is your understanding of the TJC

3 comm ttees?

4 A They are conm ttees of the Judicial

5 Conference. W support themin the same way we
6 do other commttees, just admnistrative

7 support. So there's a staff nenber assigned to
8 -- | don't want to -- I'mnot certain that it's
9 all, but nost.

10 Q Right. And is your -- what is your

11 office responsible for? | nean, your office is
12 responsi bl e for providing education for judges;
13 is that right?

14 A Yes.

15 Q Is your office responsible for providing
16 any kind of education to the Advisory

17 Conm ssi on?

18 A No.

19 Q Ckay. But you would agree that judges do
20 serve on the Advisory Conm ssion?

21 A Yes.

22 Q And non-judges serve on the Advisory

23 Conmmi ssi on?

24 A Yes.

25 Q kay. But with the TJC conmttees, are
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1 t here any non-judges that serve on any of those
2 commttees that you' re aware of?

3 A There's a Bench Bar Conmttee, so there

4 woul d be non-judges on that commttee, but |I'm
5 not sure about others.

6 Q Yeah, and that's -- what's -- what's your
7 under st andi ng of what that means, "bench bar,"
8 what does that typically nean?

9 A. It's for joint programm ng, education
10 programm ng.
11 Q But - -
12 A. Bet ween the bar associ ations and the
13 Court.

14 Q For sinplicity purposes, does bench bar
15 nmean you have sone judges that are on a group
16 and then sone non-judges, attorneys, who are in
17 t he group?

18 A Yes.

19 Q And the Advisory Commi ssion is a Bench
20 Bar Commttee -- Comm ssion, right?
21 A In the generic sense of the term sure.
22 Q Yeah. Do you participate or serve on any
23 of these TJC comm ttees?
24 A | participate in the Executive Comm ttee,
25 which | think I actually serve on that
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1 commttee. | participate with the Court

2 Security Conmittee, the Wighted Casel oad

3 Comm ttee, Trust and Confidence Commttee. |
4 think those are the only ones |'ve been

5 i nvol ved in.

6 Q Are you required by statute to be on any
7 of those conmttees?

8 A No.

9 Q Okay. \Who nmakes the selection as to
10 whet her or not you're going to be on a
11 commttee or a conm ssion, who makes that
12 det erm nati on?
13 A | don't know. | inherited all of that.
14 Q Have you ever asked Ms. Tate?
15 A No.
16 Q Do the justices nmake that decision?
17 A | don't think so.
18 Q Who woul d be neki ng the decision?
19 A. | think nost likely the head of the TJC,
20 the president of the TJC
21 Q Who is that a chief justice of the
22 Suprene Court?
23 A No.
24 Q Who is the head of the TJC?
25 A. Currently it is Valerie Smth.
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1 Q kay. |s that position elected or

2 what ever by the people that are -- by the

3 menber s?

4 A By the nmenbership.

5 Q kay. So since you' ve been director, how
6 many of these various TJC neetings have you

7 been to?

8 A | would say four or five. Because nost
9 of them neet during a conference and so | wll
10 pop in.
11 Q Ckay.
12 A. O I'masked to join just to provide
13 i nf ormati on.
14 Q Does your office also help gain speakers
15 for CLE for the judges?
16 A Yes.
17 Q kay. |Is that sonething that you're
18 I nvol ved in or soneone else in your office is
19 I nvol ved i n?
20 A. Sonmeone else in ny office.
21 Q Is that Deputy Director Harnon?
22 A. | would say it's John Crawford, but
23 woul dn't doubt that he consults her. He's not
24 an attorney, so | would not doubt that he would
25 consul t Deputy Harnon.
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1 Q Do you know how M. Crawford makes the
2 deci sions to choose certain speakers for
3 educati on?
4 A | don't think he chooses them | think he
5 m ght reconmmend to the Education Committee.
6 There's an Education Commttee for TJC
7 Q Do any of those commttees of the TJC, do
8 t hey make rul e recommendati ons, court rule
9 recommendations |i ke the Advisory Conm ssion?
10 A No.
11 Q kay. And do you know if any of their
12 nmeetings are open or closed to the public?
13 A | don't know.
14 Q When you say you pop in, is that -- when
15 you say conference, are you tal king about |ike
16 a TBA conference that happens to be taking
17 pl ace at the sane tine as the TJC conmittee
18 neeti ngs? Wat do you nean by that, you pop
19 I n?
20 A So | attend all of the conferences for
21 our judicial trial courts -- State Judges
22 Conf erence, the General Sessions Conference,
23 t he Munici pal Judge Conference, |'I|l be going
24 to that here shortly. So |I'man attendant. So
25 if their commttees are neeting, then I'll join
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1 t hem

2 Q kay. Do you know if any of those

3 conference neetings that the judges have had,
4 have they ever been open to the public?

5 A Not that |I'maware of. Those conferences
6 are their Judicial Education Conference, so |
7 don't believe they're open to the public.

8 Q kay. Is it your intention to provide --
9 wel |, are you going to provide any expert

10 testinony in this case or be designated as an
11 expert w tness?

12 A | don't believe so.

13 Q kay. Do you know if Deputy Director

14 Har ron woul d be doi ng that?

15 A | don't know.

16 Q Ckay. Do you know if any of the

17 Tennessee Suprene Court justices will be doing
18 t hat ?

19 A | don't know.

20 Q Ckay.

21 MR. DOUGHERTY: |'Ill pass the

22 wi t ness, M ke.

23 111

24 111

25 111
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1 EXAM NATI ON

2 QUESTI ONS BY MR, STAHL:

3 Q Just a few questions, Drector Long.

4 Do you personally as director of the ACC
5 control any of the conduct related to any

6 comm ttee neetings that happen at the ACC?

7 A No.

8 Q Wul d you be able to tell a chairperson
9 of any commttee how or what to do during their
10 neeti ngs?

11 A No. Qur interaction with the chairs is
12 limted to inplenenting what they desire.

13 That's our interaction with the chairs.

14 Q Has any nenber of your office, as far as
15 you know, ever told a conmttee or a conm ssion
16 when or where to hold its neeting?

17 A No.

18 Q Are the comm ssions that are |listed on
19 the ACC website either statutorily or otherw se
20 required to hold their neetings at the AOC?

21 A At the AQCC?

22 Q ( Noddi ng head.)

23 A | don't know the answer to that.

24 Q kay. You're a -- your statenent earlier
25 regardi ng counsel's question about public
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1 noti ces, you had nentioned 30 days was a tine

2 frame that you thought was reasonable to post a
3 public notice if a neeting was going to be

4 public; is that right?

5 A. Vell, | said | felt like that was pretty
6 standard. | don't know if that's reasonable.

7 Q Way woul d you feel like that's a standard
8 time frame?

9 A. | can only draw on ny experiences with
10 t he Departnent of Health, and | know t hat our
11 notices for boards that were neeting in the
12 Depart ment of Health was published in advance
13 and it was about a 30-day noti ce.

14 Q Wul d the ACC, as far as you know,

15 publish a public notice wthout perm ssion of
16 the coomittee or chairperson?

17 A No.

18 Q Who -- the information contained within a
19 public notice, the public notices that you've
20 seen, what kind of information is included in a
21 public notice that you've seen?
22 A. So date and tine for a neeting. 1've
23 seen -- | believe |I've seen sone wth proposed
24 agenda or an agenda for the neeting. That's
25 what | recall.
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1 Q kay. Wuld the AOC in any capacity

2 control the information on public notice

3 concerning the date and tine of the neeting?

4 A No.

5 Q Wul d the ACC have the ability or in any
6 way control the proposed agenda of the neeting?
7 A No.

8 Q So the information you' ve seen on public
9 notices nust cone from soneone outside the ACC?
10 A Yes.
11 Q And can you describe the ACC s role in
12 publishing the notice after it gets that
13 i nformati on?

14 A So this is where I'mnot sure who handl es
15 what, but | know nore than likely the staff

16 | i ai son for whatever body we're tal king about
17 woul d get that information, when is the next

18 neeting, what's the tine, date, proposed

19 agenda, and then provide that nost likely to
20 our conmmuni cations teamthat then posts to our
21 websi te.
22 Q Do you have any reason to believe that
23 anybody within that process woul d change or
24 alter that information?
25 A. Absol utely not.
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1 Q Do you think anybody within that process
2 has the authority to change or alter that

3 I nformation?

4 A No.

5 MR STAHL: That's all | have.

6

7 FURTHER EXAM NATI ON

8 QUESTI ONS BY MR. DOUGHERTY:

9 Q On that |ine of questioning, on those
10 public nmeeting notices that you' ve seen, is
11 there an AOC contact person |isted?

12 A | didn't nmake note of that.

13 Q Wul d there be an ACC contact person

14 listed wwth e-mail and phone nunber if the

15 public has a question?

16 A | don't know. There could be.

17 Q Who woul d the public call if they had a
18 question about a public neeting notice that the
19 AQCC put out?

20 A. This is specul ative, but | would say

21 Bar bara Peck or our web master.

22 Q They woul d call soneone at the ACC,

23 right?

24 A Yes.

25 Q Does the first amendnent require the
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1 Advi sory Conmi ssion neetings to be open to the
2 public?

3 MR. STAHL: Qbject to the form | egal
4 concl usi on.

5 THE WTNESS: | know that's what's
6 argued in this case. | don't know.

7 BY MR DOUGHERTY:

8 Q You don't know?

9 A | don't know.

10 MR. DOUGHERTY: | have not hi ng

11 further.

12 MR STAHL: Geat. Do you want to
13 review the transcript or do you want to waive
14 si gnat ure?

15 MR COKE: 1'd like to review

16 THE W TNESS:. Ckay, we'd like to

17 revi ew,

18 THE REPORTER: Did you want to order
19 this?

20 MR. DOUGHERTY:  Yes.

21 MR. STAHL: Yes, we want a copy of
22 It

23 FURTHER DEPONENT SAI TH NOT

24 (At 12:30 p.m CST.)

25
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IN THE UNI TED STATES DI STRI CT FOR
THE M DDLE DI STRI CT OF TENNESSEE
NASHVI LLE DI VI SI ON

DAN McCALEB, Executi ve
Edi t or of
THE CENTER SQUARE,

Case No. 3:22-cv-00439
Plaintiff,
Judge Ri chardson
VS.
Magi strate Judge
M CHELLE LONG, in her Frensl ey
of ficial capacity as
DI RECTOR of the
TENNESSEE ADM NI STRATI VE
OFFI CE OF THE COURTS,

Def endant .

Depositi on of:
G NO BULSO

Taken on behalf of the Plaintiff
Cct ober 9, 2023

Saba McKi nl ey, LCR, RPR, CRI
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AP P E A R A NCE S

For the Plaintiff:

For t he Def endant:

Al so Present:

M E. BUCK DOUGHERTY 11|
Attorney at Law

LI BERTY JUSTI CE CENTER
440 N. Wells Street
Suite 200

Chi cago, Illinois 60654
423. 326. 7548
Bdougherty@jc.org

M CHAEL M STAHL

Seni or Assistant Attorney Ceneral
OFFI CE OF THE ATTORNEY

CENERAL & REPORTER

Federal Habeas Corpus D vi sion

P. O. Box 20207

Nashvill e, Tennessee 37202

615. 253. 5463

M chael . st ahl @g. t n. gov

For Wtness Bul so

ASHLEY CARTER

Attorney at Law

Seni or Assistant Attorney Ceneral
STATE OF TENNESSEE

ATTORNEY GENERAL

315 Deaderick Street

Nashvil |l e, Tennessee 37243

615. 741. 7932

Document&2i2 asFiedl ENIREBSEE Page 4 of 96 PagelD #: 1507

(615) 595- 0073



http://www.elitereportingservices.com

© 00 N o o0 b~ W N P

e e i =
A W N B O

15
16
17
18
19
20
21
22
23
24
25

APPEARANCES CONTI NUED:

For Wtness Bul so

CAROLYN U. SM TH

Deputy Attorney GCeneral

Educati on and Enpl oynent D vi sion
315 Deaderick Street

Nashvill e, Tennessee 37243

615. 532. 2578

Carol yn. Smi t h@g. t n. gov

Case 3:22-cv-00439 Document&2i2 asFiedl ENEBSEE Page 5 of 96 PagelD #: 1503

(615) 595- 0073


http://www.elitereportingservices.com

© 0o N o 0o A W N Bk

A s =
N W N L O

15
16
17
18
19
20
21
22
23
24
25

Exam nati on

M.

M.
M.
M

I N D E X
Page
Dougherty 6
St ahl 77
Dougherty 79
St ahl 81
E X H | B I T S

(None mar ked)
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S TI PUL ATI ONS

The deposition of G NO BULSO was taken by counsel
for the Plaintiff, by Notice, at the John Sevier State
O fice Building, 500 Dr. Martin Luther King, Jr.

Boul evard, Nashville, Tennessee, on Cctober 9, 2023, for

al | purposes under the Federal Rules of Gvil Procedure.

© 0O N oo o B~ w N P

All formalities as to caption, notice, statenent

=
o

of appearance, et cetera, are waived. Al objections,

11 |except as to the formof the question, are reserved for
12 |the hearing, and that said deposition may be read and
13 Jused in evidence in said cause of action in any trial
14 |thereon or any proceedi ng herein.

15 It is agreed that SABA MC KINLEY, LCR, RPR, CRI
16 |may swear the witness, and that the reading and signing
17 Jof the conpl eted deposition by the witness are waived.
18

19

20

21

22

23

24

25
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* * *

G NO BULSO,
was called as a wtness, and after having been first

duly sworn, testified as foll ows:

EXAM NATI ON
QUESTI ONS BY MR DOUGHERTY:
Q Good norning, M. Bulso.
A Good norni ng.

Q Have you ever had your deposition taken before

A  Yes.

Q Wen was that?

A  Several tines.

Q Can you recall those tines and in what -- what
t he reason was?

A Sure. | believe | gave several depositions in
litigation wwth a adverse party nanmed Ken Nel son, who
was a defendant in a fraudulent transfer case that |
filed. He filed sone type of an action against ne, and
| think there were one or two depositions in that case.

Q And that litigation that was filed by
M. Nel son, that was against you in your capacity as an
attorney?

A Yes and no. | was an attorney. He sued ne as

Case 3:22-cv-00439 Document&2i2 asFiedl ENEBSEE Page 8 of 96 PagelD #: 1514
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Case 3:22-cv-00439

a party, claimng sone type of malicious prosecution.

Q ay.

A  And it was a deposition that was given, |
think, here in Nashville. At sone point, the case was
di sm ssed and refiled in Wsconsin. Before that case
was di smssed, | may have testified again. And then
t here was anot her action brought by parties from
San Francisco in which | was deposed.

MR DOUGHERTY: | tell you what. Let's go off

the record for a second.

(Di scussion off the record)

BY MR, DOUGHERTY:
Q M. Bulso, | appreciate that. | should have
probably clarified.
You're an attorney; is that correct?
A Yes.

Q Wien | asked that question, | was referring to

you specifically being part of a deposition, giving your

deposi tion.
Did you understand that correctly?
A  Yes.
Okay. 1'll try to clarify that next tinme.

Do you understand, M. Bulso, that you are

(615) 595- 0073
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under oath here today?

A  Yes.

Q Are you prepared to answer the questions that |
ask of you today?

A To the best of ny ability.

Q Gkay. Have you taken any nedications before
your deposition today that could affect your ability to
gi ve honest and truthful answers?

A No.

Q WII you informme if you do not understand a

question had that | ask of you today?

A Yes.
Q I will try toclarify that to the best of ny
ability.
And then, | know you're an experienced

attorney, it's ny understanding. So any tinme you need
to take a break, feel free and we can.
A Al right.
Q Then just a couple other points.
Qobviously, in giving depositions, it's very
I mportant to give audible, verbal responses.

Do you understand that?

A  Yes.
Q | know quite frequently, as a matter of habit,
we all kind of nod our heads. It's inportant, for the

Case 3:22-cv-00439 Documeni&xpt aF-iled TENNE3SEE Page 10 of 96 PagelD #: 1583
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court reporter, for you to give audible and verbal
answers.
kay?

A Under st ood.

Q You understand the procedures we've outlined
here today for conducting your deposition?

A Could you ask that again?

Q Sure. Do you understand the procedures we've
gone over for conducting your deposition today?

A | presune they're in accordance with the
Federal Rules of Civil Procedure.

Q That's correct. | neant kind of general
guidelines; if you need a break, those sinple kind of
common sense things.

Do you understand that?

A | do.

Q Can you please state your full nanme for the
record?

A  Eugene N chol as Bul so, Jr.

Q You go by Gno; is that correct?

A Correct.

Q Ckay. How old are you and what is your date of

A 61. Decenber 25, 1961.

Q \Were do you live, M. Bulso?

Case 3:22-cv-00439 Documeni&xpt ag-iled IANNESSEE Page 11 of 96 PagelD #: 154
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1 A  Brentwood, Tennessee.
2 Q How long have you lived there?
3 A 28 years.
4 Q Ckay. Were do you work?
5 A | work at Bulso PLC. 155 Franklin Road, Suite
6 | 400, Brentwood, Tennessee.
7 Q You're an attorney; is that correct?
8 A Yes.
9 Q Are there any other attorneys in practice with
10 | you at your firnf
11 A  Yes.
12 Q How many other attorneys are in practice with
13 | you?
14 A  Three.
15 Q \What are their nanes?
16 A Paul Krog, Nicholas Bulso, and N ko Tsiouvaras.
17 Q The other N cholas Bulso, that a relative?
18 A  Yes.
19 Q Is he your son?
20 A Exactly.
21 Q Okay. Does he go by "Junior" or "the third" or
22 | anything like that?
23 A  He goes by N chol as.
24 Q Ckay. Wiat other law firnms have you been
25 | associated with prior to your current firnf

Case 3:22-cv-00439

(615) 595- 0073

Document&xt as-iled TENNESSEE Page 12 of 96 PagelD #: 1305


http://www.elitereportingservices.com

© 00 N o o B~ w N P

N D NN NN P PR R R R R,k
g A W N P O © O N O U1 M W N P O

A Boult Cunm ngs Conners & Berry, and Leader
Bul so & Nol an PLC,

Q Can you give ne the approxi mte years when you
were with Boult Cumm ngs?

A 1986 to May 2008.

Q And the other firmthat you gave, what was that
nane agai n?

A Leader Bul so & Nol an.

Q Approximately what years were you associ at ed
with that firnf

A 2008 to 2020.

Q How |l ong again have you been associated with

your current firm Bulso PLC?

A Since its formation in about My of 2020.

Q Were did you go to undergraduate school ?

A Cornell college.

Q \What year did you graduate from Cornel | ?

A 1983.

Q Wat school -- what |aw school did you attend
and graduate fron?

A Enory.

Q In Atlanta?

A  Yes.

Q What was your graduation year?

A 1986.
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Q How many state bar |icenses do you currently

carry?
A One.
Q And what is that?
A  Tennessee.
Q Do you recall the year of your first adm ssion?
A  Yes.
Q Wat is that?
A 1986.
Q Are you admtted to any other courts besides

the state of Tennessee courts?

A  Yes.

Q \Wat are those?

A In the federal system the U S. Suprene Court,
the U S. Court of Appeals for the 6th Grcuit, U S
Court of Appeals for the 5th CGrcuit, U S. Court of
Appeal s for the 4th circuit.

The Mddle District of Tennessee. The Eastern
District of Tennessee, the Western District of
Tennessee, the Eastern District of Arkansas, the
Southern District of Texas, the Eastern District of
W sconsi n.

And those are the ones that | can recall right
NOW.

Q You did a better job that | did. | typically
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have to | ook at ny plaques on the wall to figure that
out .

Have you ever been formally disciplined by a
state bar licensing authority?

A No.

Q Have you ever been disciplined by a court that
you're admitted in?

A | have not.

Q Have you ever been convicted of a crine?

A | have not.

Q Oher than the Ken Nel son natter that you
descri bed, have you ever been sued before?

A In the San Francisco matter that | nentioned
earlier.

Q Is that the Ken Nelson matter?

A That's a different case.

Q Okay. Let's try -- 1 just want to get this for
the record.

A Sure.

Q Can you tell nme the nane of the litigation and
what court in what you refer to as Ken Nel son
litigation?

A That was Nelson vs. Bulso, originally filed in
t he Davi dson County Chancery Court and later filed in

the Eastern District of Wsconsin.
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1 Q
2

3 A

4 Q
5 A

6 Q
7 A

8 Q
9 A
10 Q
11 A
12 Q
13 | litigati
14 A
15

16 | bel i eve
17 Q
18 A
19 Q
20 A
21 Q
22 A
23 | Al abana.
24 Q
25 | before i

anything |like that?

Resi dence cl ub versus Leader Bul so & Nol an PLC. I

Do you happen to recall the case nunber or

| do not.

Do you recall the year when that was filed?
| do not.

How did that litigation conclude?

It was di sm ssed.

You were a defendant in that case?

Correct.

That was a civil matter?

Yes.

You refer to sonething -- the San Franci sco
on; Is that correct?

Right. There was an action, San Franci sco

I was individually naned in that case as wel|.
When was that |lawsuit filed?

Soneti me around 2014 or '15.

Did that conclude, that case concl ude?

It was dism ssed on sunmary judgnent.

What court was that in?

Utimately, it was in the Northern District of

You say "ultimately.” WAs it in another court

t got transferred?
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A  Yes.

Q Wat court was that?

A As | recall, it was originally filed in state
court in Marin County, California. It was renoved to
the Northern District of California, Federal District
Court, and then transferred to Al abama.
kay. Are you represented by counsel today?
Yes.

Who represents you?
Ashl ey Carter.
Ms. Carter's here today, correct?

Yes.

O » O » O >» O

How did you | earn of your deposition today,
that it was going to be taken today?

A | was advised by counsel.

Q Oay. As a nonparty to this lawsuit, you're
entitled, under federal statute, to receive a daily fee

for your attendance plus mleage rei nbursenent. |

believe | may have sent an email either -- last week to
the other -- M. Stahl's group, who represents Director
Long.

Where should | send your check for your
appearance today and your m | eage fee, nunber one? Who
should | send that to?

A You can send that to ne at the firm
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MR DOUGHERTY: |Is that okay, Ms. Carter?
M5. CARTER  Yes.
BY MR DOUGHERTY:

Q You've already given -- can you go ahead and
give me that address once again?

A Sure. It's Bulso PLC. 155 Franklin Road,
Suite 400, Brentwood, Tennessee 37027.

Q And then, should I cal cul ate your m | eage
rei mbursenment fromyour office to this office and then
back to be able to send you a check?

That woul d be fine.
Ckay.

A It should be -- it will be nine mles either
way.

Q Ckay. Geat.

Al right. M. Bulso, are you famliar with
t he Advi sory Commi ssion on the Rules of Practice and
Procedure that was created by Tennessee Code annot at ed
16- 3- 6017
A Yes.
Q Wat is that?

A It's a conmssion that the General Assenbly

created to advise the Suprene Court on rules of practice

and procedure.

Q Wen you say "the Supreme Court," you're

(615) 595- 0073
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referring to Tennessee Suprene Court; is that right?

A  Yes.

Q Are the nenbers of that conmm ssion typically
listed on the Tennessee Admi nistrative Ofice of the
Courts' website?

M5. CARTER: Can | just make a clarification
for the record --

VMR, DOUGHERTY:  Yes.

M5. CARTER. -- as we're going into this?

So | just want to clarify that you've noticed
himin his individual capacity. That's -- to the extent
he knows, he's welcome to testify to it, but | just want
to make sure that it's clear on the record that he's not
testifying for the conm ssion in the deposition today.

MR DOUGHERTY: | think that's correct. |
think the reason for M. Bulso's testinony is in his,
which we'll get into, his capacity as chair of the
Advi sory Conmi ssi on.

M5. CARTER. Right. But he's not here to
testify on behalf of the commssion as its chair. He's
here to testify as an individual.

So | just want to nmake certain that as we go
t hrough, he's providi ng whatever know edge he has to you
just for clarification purposes.

MR, DOUGHERTY: Ckay.

(615) 595- 0073
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1| BY VR DOUGHERTY:

2 Q Can you describe the comm ssion?

3 A A commssion is a group of attorneys and judges

4 | appoi nted by the Tennessee Suprene Court pursuant to

5]16-3-601 to assist it in nodifying Rules of Gvil and

6 | Crimnal Procedure.

7 Q W'Il get to those different commttees in a

8 | nonent .

9 So | think you said this already, but there are
10 | menbers of the judiciary that serve on the conmm ssion?
11 A In an ex officio capacity, yes.

12 Q Wat does that nean?

13 A It nmeans they're nonvoting nmenbers.

14 Q But they're on the actual Advisory Comm ssion
15 | the judicial nenbers?

16 A |I'mnot sure exactly how to answer that.

17 | know that the statute gives the Suprene Court the

18 | authority to appoint nenbers to the conmssion. | know
19 | that we've got attorneys who vote on proposals that cone
20 | before the conm ssion, and that we have judges who are
21 |involved in the neetings but who do not actually vote.
22 When you say that they' re nmenbers of the

23 | commission, |'mnot exactly sure | can answer that

24 | specifically.

25 Q Have you ever gone to the AOC website and seen
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1| the nanes that were listed for the Advisory Comm ssion
2 | on that website?

3 A  Yes.

4 Q Does it list nanmes of judicial nenbers?

5 A | don't know.

6 Q I've actually viewed it this nmorning. | wll
7 | give you sone nanes, and you can tell nme if they are
8 | menbers of the judiciary.

9 kay?

10 A Sure.

11 Q Soit list you as the chair, G no Bul so, and
12 | that's correct?

13 A | t

14 Q How long have you been the chair for the

15 | Advi sory Conm ssi on?

16 A The last two years.

17 Q Do you recall the year or the day that you were
18 | appointed to the conm ssion as chair?

19 A Not the specific date, no.
20 Q Wuld it have been 2020 or after that?
21 A It was either in 2020 or 2021.
22 Q In your current appointnent as chair of the
23 | Advi sory Conm ssion, how long is the ternf
24 A M understanding is it's one year.
25 Q Didyou serve as chair in 20227

Case 3:22-cv-00439
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Yes.
Was that for the full year?
Yes.

Did you serve as chair in 20217

> O r» O >»

At |least for part of the year, | believe so.

Q You were appointed, you think, halfway or part
of the way through 2021; is that your testinony?

A No. M testinony is that | was appointed, |
bel i eve, either in 2020 or 2021. | don't recall
specifically which year it was.

Q Oay. Are you -- is it your understanding
you're to chair the full year in 20237

A M understanding is that I'mto be chair so

|l ong as the Supreme Court wants ne to be. And at sone

point, if they decide to fill that role wth sone other
person, then obviously they' Il issue an order doing
t hat .

But | serve at the pleasure of the Suprene
Court as chair.

Q So earlier you testified that your termwas one
year. By that you nean, as | understand it from what
you just said, it's a rolling one year until you're
notified that you're no |onger chair?

A I'mnot sure I'd say it quite that way.

Q I'mjust trying to understand. | just wanted
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1|to clarify that point.

2 A Sure. | was appointed by the Suprenme Court to
3 | be chair of the Advisory Conm ssion, and then at | east
4 | once or possibly twice since | was initially appointed,
5 |the Supreme Court |iaison has asked nme to continue in

6 |that role. And |I've agreed to do so.

7 Q How does the Supreme Court communicate with you
8 | about that?

9 A Principally through the Iiaison.
10 Q Do they -- do any of the nmenbers of the Suprene
11 | Court communi cate with you by email regarding your role
12 | as chair?
13 A | do not believe |I've ever exchanged an enail
14 | with anyone on the Suprene Court about that, no.

15 Q And you never exchanged email with Director

16 | Mchell e Long of the Tennessee ACC about your --

17 | regarding your role as chair?

18 A Not that | recall.

19 Q W'Il get to the other nenbers. It's ny
20 J understanding that there are sonme ACC staff nenbers that
21 | serve on the conmm ssion; is that correct?
22 A | do not believe that it is.
23 Q Ckay. Then let's unpack that.
24 Can you explain that?
25 A | don't believe there's anyone at the ACC who

Case 3:22-cv-00439 Documeni&xpt aF-iled TENNE3SEE Page 23 of 96 PagelD #: 1246

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o o B~ w N P

N D NN NN P PR R R R R,k
g A W N P O © O N O U1 M W N P O

Is actually on the conm ssion.

Q Okay. So ny understanding, fromlooking at the
website this norning, it lists AOC staff contact
M chel | e Consi gl i o- Young.

Do you know her?

Yes.

Does she attend Advi sory Comm ssion neetings?
Yes.

What is her role on the Advisory Comm ssion, or
what is her role when she does attend the neetings?

A Her role is that of a facilitator

Q GCkay. Can you explain what that neans?

A Sure. Qur neetings are conducted renotely, and
so there is a Zoomlink that is hosted for the neeting,
and Mchelle typically is in charge of hosting the
renote connection. So she'll circulate alink to the
reporter for the comm ssion, who will then circulate it
to the other conmm ssion nenbers.

And then Mchelle will be virtually online
t hroughout the neeting to nmanage the connecti on.

Q Does Ms. Young -- is it fair to say she
provi des admi nistrative support to the Advisory
Comm ssi on?

A  Yes.

Q Now, when you said that -- we'll get in, a
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1|little bit

2

3]1did you nean by that?
4 A \Wat
5

6

7

8

9 | Conmi ssi on,
10 A Well,
11

12

13

14

15 | begin in 20207
16 A No.
17 Q

18 A No.
19 Q

20 A No.
21 Q

22 A No.
23 Q Ckay.
24

25

| ater, to nmeetings being open to the public.

But when you said that your neetings are renpte, what

conduct neetings of the Advisory Comm ssion, that the
menbers of the comm ssion are not in the sanme place.
Rat her, they're neeting through a Internet connection.

Q Wen did the renote neetings of the Advisory
when did that begin?

at | east sonme portion of the neeting has been renvote.

Q Wuld that have been in 20207

A Can you clarify?

Q Didthe renote Advisory Comm ssion neetings

Did they begin in 20217

Did they begin in 20227

Did they begin in 2023?

the renote nmeetings start, when you all were in

di fferent places having your neeting?

| neant was that currently, when we

as long as |'ve been on the comm ssi on,

|"mjust trying to understand. Wen did
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1 A Wll, as | stated a nonment ago, for as |long as
2 |1've been on the conm ssion, at |east sone portion of
3 | the neeting has been renvote.

4 Q GCkay. Were you on the conmm ssion in any other
5 | capacity prior to your serving as chair?

6 A  Yes.

7 Q Tell us what -- when that was and what was your
8 |role.

9 A | was initially appointed as a nenber of the
10 | comm ssion, | believe, in 2016.
11 Q So, in 2016, you were not the chair; is that
12 | correct?
13 A That is correct.

14 Q How nmany years do you recall serving prior to
15 | bei ng appoi nted chair?

16 A | wuld estinmate four to five years.

17 Q Wen you started in 2016 with your initial

18 | appointnent to the Advisory Comm ssion, is it your

19 | testinony that you all held neetings renotely?
20 A In part, yes.
21 Q GCkay. Were there sone tines where you net
22 | physically, in person?
23 A Wat | nmean by "in part" is that the way the
24 | neetings were conducted were through videoconference.
25 | So we have a room of conmi ssion nmenbers in Nashville who
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woul d be joined by videoconference with other nenbers
who were neeting together in the sane roomin Menphis,
and a third group of nenbers neeting in Knoxville. And
al so there sonetines were nenbers who partici pated by

t el ephone.

person,

t hr ough
Q

here in

o >» O » O >» O >

Comm ssi

>

So that was a hybrid of having sonme nenbers in
yet, nmeeting, in part, being conducted renotely
vi deoconf er ence.
In 2016, when you net -- did your group neet
the Nashville area?
Yes.
What office did you neet at?
At the ACC.
The Tennessee AOC office?
Yes.
That was in 20167
Yes.
Do you recall who the chair was of the Advisory
on when you were first appointed?
| do.
Wio was that?
Ji m Dor an.
( St enographer interrupts for
clarification.)

THE WTNESS: DO R-A-N.
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BY MR DOUGHERTY:

Q |Is M. Doran still on the comm ssion?

A No.

Q Wen he was chair, was he -- what did he do --
strike that question.

When he was chair, was he a private attorney or

was he a judge?

A He was an attorney.

Q Was he in private practice in the Nashville

area?

A  Yes.

Q Do you know if he is still practicing lawin
Tennessee?

A | believe so, yes.

Q Do you know what firmhe's wth?
A | believe | do.
Q Can you nane it, please?
A | believe he's with what is now Hol |l and &
Kni ght .
Q \Who was the executive director of the Tennessee

AOC in 2016, when you were first appointed?

A | do not renenber.

Q Was it Mchelle Long?

A | do not believe it was, no.

Q Do you know the current deputy director, Rachel
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1 | Harnon, of the Tennessee AQCC?

2 A | know of her.

3 Q Does she ever participate in you all's neetings
4 | currently?

5 A | do not recall Rachel ever being in one of our
6 | neetings.

7 Q Do you recall if she was working with the ACC
8 |in 2016, when you were first appointed?

9 A | do not.

10 Q You do not recall, or you do not know?

11 A | do not recall.

12 Q Wien you were first appointed in 2016, were any
13 | of those neetings ever open to the public?

14 A " m not sure.

15 Q Do you ever -- you don't ever recall the

16 | Advi sory Comm ssi on di scussi ng whet her the neeting

17 | shoul d or should not be open to the public?

18 A Correct.

19 Q Do you ever recall seeing a public neeting

20 | notice for any of those neetings beginning in 20167

21 A | do not recall seeing such a notice.

22 Q Was there soneone on the Tennessee ACC staff

23 | that provided adm ni strative support during these

24 | nreetings for you?

25 A Yes.
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1 Q Wio was that?

2 A Mchelle Consiglio.

3 Q So she's currently providing adm nistrative

4 | support. | think that's your testinony, correct?

5 A | believe she's currently on maternity | eave.
6 | But when she's not on maternity | eave, yes, she is.

7 Q | think you're right. She'll be back in

8 | Novenber, is ny understandi ng.

9 It's also your testinony when you joined the
10 | Advi sory Conm ssion in 2016, Ms. Young was there

11 | participating in your neetings?

12 A | believe so. | believe she was participating
13 |then in the sane respect that she participates now.
14 Q And that would be providing adm nistrative

15 | support?

16 A  Yes.

17 Q From 2016 through 2022, during your tine

18 | serving on the comm ssion, were any of those neetings
19 | ever open to the public?
20 A 1'mnot sure.
21 Q How would you know if they were open to the
22 | public?
23 A | nmean, if soneone had told ne, | presune that
24 | I woul d know.
25 Q If there were a public neeting notice stil
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1 | posted on the Tennessee ACC website that says there's a
2 | meeting that's open to the public, would you think that
3 | that neeting probably was open to the public?

4 A |I'mnot sure.

5 Q Let nme rephrase it.

6 Were there any nenbers of the public that

7 | physically came in to any of the offices that you

8 | observed during these neetings?

9 A | do not recall that happening.

10 Q Do you ever recall seeing some type of video

11 | setup that allowed the neetings to be broadcast to the
12 | public from 2016 to 20227

13 A | do not recall that.

14 Q W'Il go through sonme nore nanes later. | want
15 |to go kind of back -- nore names of the current

16 | conmi ssi on nenbers.

17 Ckay?

18 A  Sure.

19 Q Are there different subcommttees of the

20 | Tennessee Advi sory Comm ssi on?

21 A No.

22 Q Can you give me a summary of what the

23 | commi ssion does in terns of the various court rules that
24 |it reviews potential rules?

25 A Sure. In summary, there will be proposal s nade
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by menbers of the comm ssion or by other attorneys or
j udges across Tennessee, or by others, to nodify an
exi sting rule of evidence, appellate procedure, civil
procedure, crimnal procedure, or juvenile procedure.
And then we will, at a Advisory Comm ssion
neeting, typically assign the proposal to one of our
standing conmttees. And then the commttee wll
di scuss the proposal anongst itself and then report at
t he next Advisory Comm ssion neeting as to what their
recomendati on would be with regard to the proposal
W will then, at sone point, vote on whether to
adopt a rule change, and if so, that is prepared by the
AQCC and presented to the Suprene Court.

Q Is there a conmttee to nake recomendati ons
for the Crimnal Rules of Tennessee Procedure?

A W have a committee on the Rules of Crim nal
Procedure. |'mnot sure that | would characterize that
what that commttee does is recommendations. They wll
i nvestigate a proposed rul e change and then report at a
Advi sory Conmi ssion neeting. And then one or nore
menbers of that commttee may nmake a notion to adopt a
rul e change, at which point it's debated by the entire
conmi ssi on.

Q Does the Tennessee Advisory Conmm ssion nake

rule recommendations on the Crimnal Rules of Procedure?
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M5. CARTER. |'msorry. Can you just repeat
t hat |ast question?

MR, DOUGHERTY:  Sure.
BY MR DOUGHERTY:

Q Does the Tennessee Advi sory Conm ssion on the
Rul es of Practice and Procedure nmake recomendations to
t he Tennessee Supreme Court regarding the Crimnal Rules
of Procedure?

A Yes.

Q Does the Tennessee Advi sory Comm ssion nake
rul e recommendation to the Supreme Court regarding the
Cvil Rules of Procedure?

A W do.

Q Does the Tennessee Advi sory Comm ssion nake
rul e recomendations to the Suprenme Court regarding the
Appel | ate Rul es of Procedure?

A  Yes.

Q Does the Tennessee Advi sory Conm ssi on make
rul e recomrendati ons to the Suprenme Court regarding the
Rul es of Evi dence?

A Yes.

Q Does the Tennessee Advi sory Comm ssion nake
rul e recomendations to the Suprenme Court regarding the
Juvenil e Rul es of Procedure?

A W do.
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1 Q How do you conmmuni cate -- how does the Advisory
2 | Commi ssion conmuni cate these rule recomendations to the
3 | Tennessee Suprene Court?

4 A Through the ACC

5 Q So once a rule recommendation is made, the

6 | Advi sory Conm ssion will comunicate those

7 | reconmendations directly to the AQC?

8 A | wouldn't characterize it that way.

9 Q Well, you just said that. | just want to
10 Junderstand it.
11 Can you explain how that process works?
12 A  Well, if thereis afirmvote by a majority of
13 | the menbers of the Advisory Conm ssion on a proposed

14 | rul e change, sonehow, admnistratively, that is prepared
15 | by the ACC. And then fromthat point, it's conmuni cated
16 |to the full Suprene Court.

17 Q Does Mchelle Consiglio-Young, once a vote has
18 | been taken on a rul e change, does she then go back to

19 | the ACC, or do you, as chair, communicate with the AOC
20 | as far as the rul e change?
21 A To the Supreme Court?
22 Q To the ACC.
23 A Wll, Mchelle's present at the neetings, so
24 | she knows what happened.
25 Q Yeah. [I'mjust trying to understand the
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process.
Let's say the comm ssion nakes a vote --

A Yeah.

Q ~-- for arule recommendation. Do you then, as
chair, get on your email and send an email to soneone at
t he ACC office?

A No.

Q Does -- is it your understandi ng that

© 00 N o o B~ w NP

Ms. M chelle Consiglio-Young, since she's present, does

10 | she then go back to the AOCC and comuni cate that to the
11 | director, for exanple?

12 A | don't know.

13 Q But it's your understanding that the ACC is the
14 | next point of contact who receives the rule

15 | recommendati ons fromthe Advi sory Conm ssion?

16 A | think that's fair. | would also add that we
17 | do have a reporter that's appointed by the Suprene Court
18 | for the Advisory Conm ssion, and so there likely is sone
19 | i nvol venent between M chelle at the ACC and our reporter
20 | on actual ly packaging the rule and communicating it to
21 | the full Suprene Court.

22 Q Wwo is the current reporter for the Tennessee
23 | Advi sory Conm ssi on?

24 A Lynn Zehrt.

25 Q How do you spell her last name?
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A | believe it's Z-E-R-T.
Q Wuld her nane be |isted, Ms. Zehrt's nane,
would it be listed on the website that sets out the

nanes for the Advisory Conm ssion nenbers?

A | don't know.

Q | see it. Lynn Zehrt, would it be Z-EEHR-T?
A Yes. | left out the H

Q And the sanme Lynn Zehrt that is a professor at

Bel nont University Col |l ege of Law?

A She is.

Q Was she, Ms. Zehrt, the reporter when you first
joined in 20167

A No.

Q Do you recall who the reporter was then?

A | do not.

Q So by "reporter," does that nean an individual
who is taking notes? |s that what Ms. Zehrt does?

A | don't know whet her she takes notes. The
function of the reporter is to prepare agenda for the
neetings, to take mnutes of the neetings, to take the
rol e at neetings.

Q Is it your understanding that Ms. Zehrt woul d
take the mnutes, the neeting m nutes?

A Yes. She does currently.

Q She also is the one who handles putting the
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1 | agenda t oget her?

2 A Correct.

3 Q \Who determ nes the agenda for each neeting?

4 A  Wirking together, the reporter and the chair.

5 Q So you work with Ms. Zehrt to cone up with an

6 | agenda for the next neeting?

7 A Exactly.

8 Q In 2016, when you first joined, how frequently
9 | were neetings held of the Advisory Conm ssion?

10 A Quarterly.

11 Q Has that always been the case, quarterly

12 | nmeeti ngs?

13 A It's been the case ever since |'ve been on the
14 | conmi ssi on.

15 Q Wo determ nes when those quarterly neetings

16 | are going to be hel d?

17 A The chair.

18 Q Since you becane the chair of the Advisory

19 | Conmi ssion, you would nmake that determ nation, the date
20 | and tine when neetings are to be held; is that correct?
21 A Yes.
22 Q \What is your role as chair?
23 A To conduct neetings of the Advisory Conm ssion.
24 Q Do you, as chair, have any other comrunication
25 |in between quarterly neetings with the other nenbers on
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t he conmm ssi on?

M5. CARTER: (bject to form

THE WTNESS: Fromtine to tinme, | would say
so.
BY MR DOUGHERTY:

Q During these conmunications in between
guarterly neetings, do you di scuss business, Advisory
Conmi ssi on business with other nenbers?

A If | understood your question correctly, yes.

Q Do you have these discussions with other
menbers in between quarterly neetings by email?

A On sone occasi ons.

Q Do you still keep -- do you have those enmil s?
A |I'mnot sure.
Q Wen did you first becone aware of this |awsuit

that you're currently giving a deposition in?

A Probably at sonme point within the |last six
nont hs or so.

Q You only becane aware of this lawsuit within
the last six nonths?

A | believe that's what | said, yes.

Q Has anyone fromthe AOCC office reached out to
you wwth a litigation hold letter?

A | have not receive a litigation hold letter

from anyone.
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Case 3:22-cv-00439

Q Wen you becane aware of this litigation six
nont hs ago, did you discuss with the other nenbers on
t he Advisory Commi ssion if they should hold on to
emai | s?

A | did not.

Q How did you prepare for this deposition?

A Mt with counsel.

Q That would be Ms. Carter?

A Correct.

Q Have you ever served on any other boards or
conm ssions in Tennessee, other than the Advisory
Conmi ssi on?

A  Yes.

Q Wat are those other boards and conm ssions?

A | was on the board of the directors for Pope

John Paul 11 H gh School, on the board of the St. Thomas

More Society of M ddle Tennessee.
There are probably others that |'ve been on as
wel | .

Q Have you ever served on any other boards or

conmm ssi ons where the AOC office provides admnistrative

support, other than the Advisory Conmm ssion?
A Not that | recall.
Q Are you aware of simlar neetings held by the

federal courts and the federal advisory conmttees?
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1 A No.

2 Q You're not aware of any of those neetings and
3 | what they do with regard to making federal rules?

4 A Correct.

5 Q You've never seen any or observed any of those
6 | federal advisory commttee rul e-nmaki ng neetings?

7 A Correct.

8 Q Wen was the first tine you ever becane aware
9 | of those federal advisory commttee neetings?

10 A Likely sonetine during | aw school .

11 Q Is it your testinony you ve never had that

12 | di scussion with your current Tennessee Advisory

13 | Conmi ssi on neetings regardi ng what the federal advisory
14 | conmittee neetings do?

15 A | believe that's true.

16 Q In 2022, you were the chair of the Tennessee
17 | Advisory Conmi ssion; is that right?

18 A Yes.

19 Q Wre there quarterly neetings held during that
20 | year, 2022?
21 A  Yes.
22 Q Was there a quarterly neeting in March of 2022
23 | that was hel d?
24 A Well, we have to check the record, but I
25 | bel i eve so.

Case 3:22-cv-00439 Documeni&xpt aF-iled TENNE3SEE Page 40 of 96 PagelD #: 1383
(615) 595- 0073


http://www.elitereportingservices.com

1 Q Was that neeting open to the public?

2 A | don't know.

3 Q You wouldn't know if the public was able to

4 |watch it?

5 A  Well, first, I've told you that I'mnot able to
6 |testify for certain that there was a neeting in March of
7 12022. Even if there were such a neeting, | do not know
8 | whet her the AOCC or anyone el se made any provision for

9 | public participation in that neeting.

10 Q Was that March 2022 neeting held renotely anong
11 | the menbers of the Advisory Conm ssion?

12 A If there was such a neeting, it was held

13 | renotely, yes.

14 Q \Were were you when you participated in that

15 | neeting?

16 A  Wll, | do not recall that there was a neeting
17 | in March of 2022, even if there were, | could not,

18 | sitting here, tell you where | was.

19 Q O the four quarterly neetings in March of
20 | 2022, were any of those open to the public?
21 A | don't know
22 Q D d you see any of the public participating in
23 | those neetings?
24 A No.
25 Q Was the June 2023 Advi sory Conmi ssion neeting
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open to the public?

A Depends on what you nean by "open to the
public."”

Q Was the June 9, 2023, Advisory Comm ssion
meeting livestreamed to the public?

A M understanding is that it was.

Q Wiy is that, your understanding? How do you

know?
A Based on discussions with Mchelle.
Q Is that Mchelle Consiglio-Young?
A Yes.

Q Wiat did she tell you about that June 9, 2023,
neeti ng?

A Wll, at sone point, Mchelle advised ne,
per haps the other nenbers of the conm ssion, that Judge
Ri chardson had i ssued sonme type of an injunction that
provided for |ivestream ng of our Advisory Conm ssion
nmeetings. And she wanted to nake sure that the nenbers
of the comm ssion were aware that the neetings were
going to be livestreaned.

Q D d Mchelle Consiglio-Young tell you during
any of the quarterly neetings of 2022 that those were
going to be livestreaned?

A | don't recall.

Q Did you have a discussion with the nenbers on
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Case 3:22-cv-00439

t he Advi sory Conm ssion about the June 9, 2023, neeting
being livestreaned to the public?

A No.

Q Wenis the -- did the Advisory Conm ssion have
a nmeeting in Septenber of 20237

A W did not.

Q Do you know why?

A | believe so.

Q And why is that?

A M understanding is that the AOC had i ntended
to issue sone type of a public notice regarding the
meeting. But | think, in part, because Mchelle was on
maternity | eave, the notice was not sent out when
perhaps it otherw se woul d have been sent out.

And we nmade the decision, in |ight of the
absence of that public notice, just to nove the agenda
items fromthe Septenber 2023 neeting to the
Decenber 2023 neeti ng.

Q Was that neeting supposed to be held on
Sept enber 8th, 20237

A | believe that is correct.

Q At the end of the June 9th, 2023, livestream
nmeeting, you said to the public that it was going to be
hel d on Septenber 8th, 2023, correct?

A | don't know.
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Q Have you ever watched that |ivestreaned vi deo?

A | have not.

Q Are you aware that the Tennessee courts have
YouTube pages that you can watch the videos?

A |I'maware that one can watch oral argunents
fromthe Suprene Court and the Court of Appeals on a
YouTube channel .

Q Were you aware that people can also watch the
June 9, 2023, neeting that was livestreaned to the
public?

A |'maware of that, yes.

Q Have you ever watched that video?

A | have not.

Q By having that June 9, 2023, neeting
livestreaned to the public, did it cause you, as
chair -- or did it burden you in terns of how you
conducted the neeting?

A You' ve got two questions in there, counsel.

Q | apologize. | will strike that.

Havi ng the June 9, 2023, neeting |ivestreaned,
did that burden the neeting, fromyour perspective as
chair?

A | can't say that | know exactly what you nean
by "burden the neeting."

Q Didit cause you nore stress, nore problens in
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ternms of the way the neeting was conducted?

A Having the neeting livestreaned in June 2023
did not cause ne any stress. It did not cause ne any
probl ens.

Q Sois it your testinony that the nmeeting that
was |ivestreaned in June 2023 was very simlar to other
nmeetings that you' ve overseen?

A | have not testified to that, no.

Q Well, is there any difference between the
June 9, 2023, neeting that was |ivestreaned to any ot her

neetings that you've chaired?

A |I'msure there are, yes.

Q Well, can you tell ne what those differences
are?

A Sure. | nmean, at sone neetings, we sinply

di scuss proposed rul e changes. At other neetings, we
actually vote on adopting amendnents or recommendi ng the
adoption of anmendnents to the Suprene Court.

Q Ddthe June 9, 2023, neeting, the fact that it
was |ivestreanmed, did that interfere with the neeting
itsel f?

A It did not.

Q Have you ever discussed with other nenbers
whet her neetings should be open or closed to the public?

A Could you repeat that?
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1 Q Yeah. Have you ever discussed with other

2 | menbers on the Advisory Conm ssion whether neetings

3 | shoul d be open or closed to the public?

4 A No.

5 Q You've never had that discussion?

6 A Correct.

7 Q Have the nenbers thensel ves ever had that

8 | di scussi on anongst thensel ves?

9 M5. CARTER. (bject to the form

10 THE WTNESS: | don't mow.

11 | BY MR DOUGHERTY:

12 Q Have you ever observed anybody tal ki ng about
13 | whet her neetings should be open or closed the public?
14 A  Are you excluding discussions with counsel ?
15 Q I'mcertainly -- not your discussions with

16 | counsel .

17 |'' msaying: Have you ever observed, at any
18 | poi nt during your chairmanship, other individuals on the
19 | comm ssi on di scussi ng whet her that neeting should be
20 | opened or cl osed?

21 A | have not, no.

22 Q You nentioned a prelimnary injunction that
23 | Judge R chardson issued. Wen was the first tinme you
24 | becane aware of the prelimnary injunction?

25 A |I'"mnot sure.
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1 Q Do you recall when Ms. Consiglio-Young told you
2 | about the prelimnary injunction prior to the June 9,

3] 2023, neeting?

4 A | think, as | testified earlier, it's been at

5] least six nonths that |I've known about it. It could be
6 | | onger.

7 Q GOkay. So when Ms. M chelle Consiglio-Young

8| first told you about the prelimnary injunction, was

9 |that the first time you heard about the |awsuit?

10 A | believe so.

11 Q As part of your legal practice, do you do any
12 | first anmendment work?

13 A | do not believe I've ever handled a first

14 | amendnment case.

15 Q | probably should have clarified. Free speech,
16 | first anmendment work?

17 You' ve never handl ed free speech, first

18 | amendnent wor k?

19 A | do not believe |I've ever had a case invol ving
20 | the first anmendnent or the right to free speech.
21 Q Wiat is the nature of your |aw practice,
22 | M. Bul so?
23 A Commercial litigation.
24 Q | knowthat's kind of a broad area. Can you
25 | expand on that a little bit? Wat are the types of

Case 3:22-cv-00439 Documeni&xpt aF-iled TENNE3SEE Page 47 of 96 PagelD #: 1950

(615) 595- 0073


http://www.elitereportingservices.com

1 | cases you typically get involved in?

2 A W get involved in business disputes. |'ve

3 | handl ed cases involving comercial/residential real

4 | estate, federal estate securities, franchise litigation,
5 |transportation litigation, warranty fraud, Consumer

6 | Protection Act, breach of contract, other types of

7 | commerci al di sputes.

8 Q Now, on the website that | viewed this norning
9 |that list the nmenbers of the Advisory Conm ssion, it
10 | list a vice chair. Her name is Catherine C ayton.
11 Do you know Ms. C ayton?
12 Yes.
13 How | ong has she been the vice chair?

14 A | believe Cathy has been vice chair for as |ong
15 | as | have been chair.

16 Q Was she also on the conmttee when you first
17 |joined in 20167

18 A |If by "conmmttee" you nmean conm Ssion, no.

19 Q Correct. So Ms. Cayton cane on the Advisory
20 | Commi ssion after you had been appointed in 20167
21 A | believe so, yes.
22 Q D dyou make Ms. Cayton vice chair, or does
23 | the Suprene Court make that appoi ntnent?
24 A  The Suprene Court makes that appoi ntnent.
25 Q So not only -- it's ny understanding -- | just
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want to understand this.
The Suprenme Court appoints the nmenbers to the
Advi sory Conmi ssion, correct?

A It does.

Q And the Supreme Court appoints the specific
roles, like chair and vice chair; is that correct?

A  Precisely.

Q Ckay. Does the Tennessee Suprene Court al so
make the appointnment on the judicial |iaisons?

A It does.

Q Does the Tennessee Suprene Court make an
appoi nt ment on the Suprenme Court |iaison?

A | believe it does.

Q Do you know why there's a distinction between
judicial |iaisons and Suprene Court |iaison?

A  Well, it may be that "judicial |iaison" refers
to judges who are not on the Supreme Court. And the
Suprene Court liaison refers to a |iaison who is.

Q Makes sense. | just was curious. Wen you
| ook at the website, it makes a clear distinction. Have
you ever | ooked at the website that |ists your Advisory
Commi ssi on before, on the AOC website?

A | have a vague recollection of having seen it
several years ago.

Q Currently, it lists, under the judicia
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joined or if he cane later?

l'iaison, the first person is Chancellor WIIliam Col e.
A  Sure.
Q And was Chancellor Cole on the Advisory

Conmmi ssion in 20167
A | don't recall

Q You don't know if he was there when you first

A | do not.

Q The -- and it lists himas a chancellor. He's
a chancellor in chancery court, as you understand it?

A He is.

Q Janmes Hivner. Wwo is M. H vner?

A He's the clerk.

Q Wuld that be the clerk of the Tennessee

appel | ate courts?

A  Exactly.

Q |Is M. Hwvner a judge?

A | do not believe so.

Q |Is M. Hvner an attorney?
A I'msure he is.

Q Gkay. The next person under judicial |iaison
category on the website is Judge Carnma Dennis McGee. Do
you know Judge M Cee?

A | do.

Q Wiat court is Judge McGee -- what court does
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she oversee?

A Court of Crimnal Appeals.

Q Do you know what county?

A I'mnot sure the Court of Crimnal Appeals is
restricted to a county.

Q Okay. So she's on the Court of Crimna
Appeal s?

A  Yes.

Q Do you know if she's in the west, east, or
m ddl e grand di vi sion?

A That, I'mnot sure of.

Q Are appointnents nade by the Tennessee Suprene
Court Advisory Comm ssion nade based on the grand
di vi si ons, east, west and m ddl e?

A | believe that is certainly a factor that the
Suprene Court takes into account.

Q Do you know if that's a required factor in the

statute?
A  Yes.
Q It's your understanding that is a required

factor in the statute?
A  No, it's not.
Q It's not?

A No.

Q

So you think the Suprenme Court just nekes that
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their own decision to do that, have the representatives
fromeach grand division?

A | mght express that a bit differently. |
woul d say that the statute that you referred to earlier,
16- 3-601, vests the Suprene Court with the authority to
appoi nt nenbers to the Advisory Conm ssion, and the
Supreme Court has the discretion about whomto appoint.

So it could, according to the statute, appoint
all the nmenbers fromone grand division. But in
practice, | believe it has appointed nmenbers from all
t hree grand divi sions.

Q Currently, the current nmenbers that serve on
t he Advi sory Commi ssion of which you chair, is there a
equal breakdown of nenbers between east, west and m ddl e
grand di vi si ons?

A | have not |looked at it statistically, but ny
sense woul d be that each grand division is well
represented on the conm ssion.

Q The next individual under judicial liaisons is
Judge Cam|lle McMull en of Menphis, Tennessee. Do you
know Judge McMul | en?

Yeah.
I n what court does Judge McMil | en serve?

Al'so the Court of Crimnal Appeals.

o » O >

Wher e?
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Court of Crimnal Appeals.
Al so the Court of Crimnal Appeal s?

> O >

(No audi bl e response fromw tness.)

Q But Chancellor Cole would be in the lower trial
chancery court; is that right?

A Correct. He's out in Hardeman County, MNairy
County, that area.

Q The last judicial liaison |isted is Judge
Jennifer Smth of Nashville. Do you know Judge Sm th?

A Yes.

Q What court does she oversee?

A She's in atrial-level court.

Q Do you know if that's circuit court or general
sessions or chancery court?

A | amnot certain.

Q But youthink it's a trial-level court?

A | do.

Q And then there's one Suprenme Court |iaison,
justice, Dwight Tarwater; is that right?

A That's correct.

Q | believe he started his tenure as Suprene
Court justice on Septenber 1, 2023; is that right?

A  Yes.

Q So has he participated yet in any Advisory

Comm ssi on neetings?
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1 A No.

2 Q That woul d be because the Septenber neeting,

3 |you all did not have it, right?

4 A That is correct.

5 Q Wen is the Decenber neeting? Wenis it

6 | schedul ed for?

7 A It is scheduled for the second Friday of

8 | Decenber.

9 Q Do you have a date on that?
10 A As I'msitting here, | do not recall the date,
11 | no.
12 Q Its looks like that m ght be Decenber the 8th,
13 | on ny calendar. But you said the second Friday; is that
14 | your testinony?

15 A Yes.

16 Q Are Advisory Comm ssion neetings typically held
17 | on the second Friday of each nonth?

18 A For the last -- well, no.

19 For the last few years, we have held the
20 | neetings at 9:00 a.m on the second Friday of March
21 | June, Septenber, and Decenber.
22 Q Since when have you done that?
23 A At least for the |last several years.
24 Q Since you've been there, since 20167
25 A  No. | wouldn't say that.
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1 Q Well, can you recall when you started this

2 | March, June, Septenber, Decenber? Can you recall what
3 | year that was when that began?

4 A That's been the case ever since |'ve been on

5| the conm ssion.

6 Q You' ve been on the conmm ssion since 2016.

7 A Correct.

8 Q So has this March, June, Septenber, Decenber

9 | staggering of quarterly neetings happened since 20167
10 A Yes.

11 Q Since you're not having a neeting in Septenber
12 | in 2023, is the Advisory Comm ssion conmunicating as to
13 | what you m ght otherw se be doing in your neeting? Are
14 | you comuni cating online with each other, emailing with
15 | each ot her?

16 M5. CARTER: (bject the form

17 THE WTNESS: Yeah. |[|'ll have to ask you to

18 | rephrase the question, please.

19 | BY MR DOUGHERTY:
20 Q Since you're not going to have quarterly
21 | neetings in 2023 because there's no Septenber neeting,
22 | is Advisory Conm ssion business being conducted in
23 | anot her form or fashion?
24 A Wll, | disagree with the predicate of your
25 | question, but the answer is no.
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Q You disagree that there was no neeting in
Sept enber of 20237

A | do not disagree with that.

Q Wll, what do you disagree with, the predicate
of the question?

A The predicate of your question was, "Since
guarterly neetings are not being held in 2023." It's
I naccurate and | disagree with it.

Q Ckay. How many neetings are going to be held
in 20237

A  Three.

Q Does three neetings in 2023 satisfy the
guarterly neeting standard?

A  Yes.

Q It does”?

A (No audi bl e response fromw tness.)

Q And howis that?

A Because of the nature of what a quarterly
neeting is. A quarterly is a neeting that's held every
three nonths, and our neetings in 2003 (sic) have been
hel d every three nonths.

Therefore, they are quarterly neetings.
Q You said "2003." W're referring to 2023.
A Exactly.

Okay. Wien did you -- when were the neetings
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in 20237

A We had one in March. W had on in June. W'|
have one in Decenber.

Q FromJune neeting until the Decenber neeting,
how many nonths is that?

A Six.

Q So then, you would agree that there haven't
been neetings in 2023 every three nonths?

A | will agree that there was no Septenber
guarterly neeting.

Q But it's your testinony there will only be
three neetings in Septenber -- excuse ne -- three
nmeeting in 20237

A That is correct.

Q The next would be in the second Friday in

Decenber ?
A  Yes.
Q At 9:00 a.m?
A  Exactly.
Q That wll be livestreaned to the public, right?
A |1 don't know.

Q You're waiting for Ms. Mchelle Consiglio-Young
to tell you?
A | amnot waiting on anything, counsel.

Q Did you receive a copy of the prelimnary

(615) 595- 0073

Documeni &Pt aFiled TANNE3SEE Page 57 of 96 PagelD #: 1560


http://www.elitereportingservices.com

© 00 N o o B~ w N P

N D NN NN P PR R R R R,k
g A W N P O © O N O U1 M W N P O

Case 3:22-cv-00439

I nj unction?
A  Wll, et me answer it this way.

At sonme point, | went on PACER and got the
prelimnary injunction

Q Did anyone fromthe Tennessee Adm nistrative
Ofice of Courts provide you with a copy of the
prelimnary injunction?

A | do not recall

Q You don't recall if M. Consiglio-Young
provi ded you with a copy of the prelimnary injunction?

A Correct. | do not believe that anyone at the
AQOC provided me a copy of the prelimnary injunction.
It's possible, but I just do not recall it.

M5. CARTER: Counsel, when you have a m nute,
if we can take five mnutes for a confort break, that
woul d be great.

MR. DOUGHERTY: Yeah. W can go ahead and do
that. There's no question on the table. That's fine.

It's 10:05. Wen do you want to cone back?

M5. CARTER |I'mjust going to run down to the
| adi es' room

MR DOUGHERTY: We can do 10 m nutes or 15. It
doesn't matter to ne.

M5. CARTER: That's fine.

MR. DOUGHERTY: We will be back at 10:15.
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1 W' ||l take a break now, M. Bul so.

2 (Wher eupon, a recess was taken

3 from10:06 a.m to 10:12 a.m)

4 MR. DOUGHERTY: We're back on the record, M.

5 | Bul so.

6 | BY MR DOUGHERTY:

7 Q Wiat is the process, fromyour understanding,

8 | once the Advisory Comm ssion transmts the rule

9 | recommendations to the ACC of fice?
10 What happens after that?
11 A Well, | would not characterize it as what
12 | happens as a transm ssion fromthe Advi sory Conm ssion
13 |to the ACC. That is a bit of a seanl ess process because
14 |the ACC is in the neetings when the rule recommendati ons
15 | are adopt ed.

16 And once we vote on and approve a proposed

17 | change to the rules, | do not know by what process the
18 | ACC notifies the Suprene Court of that.

19 Q Under st ood.
20 s it your understanding -- and I'mtrying to
21 | get to if the CGeneral Assenbly is involved at any point
22 | after the Advisory Conm ssion's rule recomendati ons.
23 A  Sure.
24 Q So is the General Assenbly involved at any
25 | point after the Advisory Conm ssion nmakes -- votes and
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1 | makes its rule recommendations?

2 A Yes.

3 Q Can you tell me what your understandi ng of that
4 | process is, that the General Assenbly then gets invol ved
5 |at sone point?

6 A Sure. At some point, the Suprenme Court wll

7 | propose changes to the rules of civil or crimnal

8 | procedure, and those proposals are sent to the Ceneral
9 | Assenbly by way of resolutions. And in order for any
10 | rule change to go into affect, the rule change has to be
11 | approved by resolution in the House and in the Senate.
12 Q And then is that when the rule becones final,
13 | at sone point?

14 A | think the rule becones effective once those
15 | resol uti ons have been adopt ed.

16 Q By the Ceneral Assenbly?

17 A  Yes.

18 Q Is that typically in July, maybe July 1st of

19 | each year?
20 A | believe the effective date on those
21 | resolutions typically is July 1 of each year.
22 Q Is the public ever notified at any point? 1Is
23 | there sone type of public and notice coment period
24 | after the conm ssion nmakes its reconmendations?
25 A  Yes.
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1 Q Wat is your understandi ng of that process?

2 A That at some point, when the Suprenme Court

3 |decides that it is contenplating a rule change, that it
4 |will put the proposed change out for public coment.

5 Q Are you, as chair, or is the Advisory

6 | Comm ssion involved in that process wth the Suprene

7 | Court?

8 A No.

9 Q Does that happen i medi ately and

10 | cont enpor aneousl y, when the Advi sory Comni ssion votes on
11 Jits recomendati ons?

12 A No.

13 Q That happens after?

14 A  Yes.

15 Q Do you know how | ong after?

16 A | do not.

17 Q Does the public notice and coment period, is
18 | that predate when the Supreme Court sends the proposed
19 |rule to the general assenbly?

20 A  Yes.

21 Q Are you, as chair, or any nenbers of the

22 | Advi sory Conmi ssion involved in that process with the
23 | General Assenbly or the public notice and comment

24 | peri od?

25 A  Yes.
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Q How?
A Inny role as chairman of the Advisory
Conm ssion, | have, in the past, appeared at neetings of
the Cvil Justice Subconmttee to the extent testinony
woul d be necessary before the House on the proposed rule
changes.
Q How many tinmes have you appeared at hearings to
provi de testinony on proposed rul e changes?
A At |east twce.
Q Do you recall when that was?
A Sonetinme between 2020 or -- strike that.
Sonetine |ikely between 2018 and today.
Q@ How were you notified that your testinony at
t hese hearings were necessary?
A  Wll, let ne anend that question slightly,
' cause there have been tinmes when |'ve gone and |
haven't actually testified.
VWhat occurs is that Mchelle tells ne that, on
a particular day, a rules package will be presented to
the subcommttee or the full commttee of the G vil
Justice Commttee and the House, and then | will be
present in the event that testinony is necessary.
But in every instance previously, before this
year, |'ve been notified by Mchelle that the package is

going to be submtted, and nyself, either as vice chair
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1 ]or chair, would be there in case testinony were

2 | necessary.

3 Q Wen you say "Mchelle,"” you're referring to
4 | Mchelle Consiglio-Young of the ACC?

5 A Correct.

6 Q You said you were -- how long did you serve as
7 |vice chair?

8 A For at |east a year, possibly tw years.

9 Q Does the Advisory Conmm ssion, are they required
10 | to do any kind extra training above and beyond your

11 | normal CLE-required hours?

12 A No.

13 Q Are there ever any kind of neetings about what
14 | the federal equival ent advisory commttees is doing or
15 | not doi ng?

16 A | have never been a party to any such neeting.
17 Q The rule recomrendations that the Tennessee
18 | Advi sory Comm ssion eval uates, is there ever any

19 | consideration with what the federal rules -- what
20 | they're doing in the federal rules?
21 A Sure.
22 Q Can you el aborate on that, please?
23 A (No audi bl e response fromw tness.)
24 Q And let just ask a couple questions as a
25 | l ead-in.
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It's ny understanding that the Tennessee rul es
can nake its own rules for court procedure; is that
correct?

A (No audible response fromw tness.)

Q Assuming the process is -- goes through the
process.

A Let ne answer it this way.

Q Sure.

A | nmean, in Title 16, the Ceneral Assenbly has
vested the Tennessee Supreme Court with the authority to
promul gate rules for all the civil and crimnal courts.
That's what happens in Tennessee.

Q | understand that Tennessee does not have to
foll ow what the federal rules, what they do. You would
agree wth that?

A A hundred percent.

Q Is it fair to say that, historically, the
Tennessee rul es sonewhat mrror the federal rules?

A In some respects.

Q So wuld that typically be who -- your
comm ssion woul d | ook to see what the federal rules are
doi ng? That woul d be kind of your guide post, so to
speak; would you agree with that?

A Not as you've stated it. | would say that we

| ook at federal rules of civil procedure. W |ook at
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other states' rules of civil procedure, and try to | ook
at what woul d be the best practice for the state of
Tennessee.

Q Wat would you say the percentage of Tennessee
rules are that follow the federal rules? Wuld it be,
i ke, 90 percent of the Tennessee rules are about the
same as the federal equivalent rules? Wuld that be a
fair nunber?

A | doubt it. I think it would be |ower than
t hat .

Q You think it would be |ower than that? Wat do
you think it would be?

A Wll, we have to go rule by rule. [If you | ook
at Rule 4 on service of process, they are simlar, but
they're not identical. |If you look at Rule 6 on timng,
they are simlar, but they're not identical. |If you
| ook at Rule 8 on pleadings, they are simlar, but
they're not identical. |If you |look at the process under
Rule 12, they're simlar, but they' re not identical.

| f you get to Rule 26 and you're dealing with
di scovery of fact wtnesses and expert w tnesses,
they're simlar, but not identical. |If you |look at Rule
38 on the practice of jury selection, once again,
they're simlar, but they' re not identical.

So | would have a very difficult tinme believing
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that 90 percent of our state rules are the sane as what
we've got in the federal rules.

Q Wien the Advisory Commission is comng up wth
its rule recommendations, does it |ook to the federal
rules to say, "Wiat are the feds doing? Do we want to
do that or not want to do that?"

|s that part of your process?

A W certainly have had nenbers that propose
changes based on what's going on in federal courts.

Q Do you know why that is?

A Sure. Because sonetinmes the federal rules have
a process or procedure that would benefit litigation in
Tennessee.

Q Now, as part of the rules that are published,
once they're a adopted by the General Assenbly, there's
usually -- as | understand it, in the rules, there's,

i ke, a corment section that says, "Advisory
Comm ssion. "
Do you know what |I'mreferring to?

A | do.

Q Is that the Advisory Conm ssion on the Rul es of
Practice and Procedure that you chair?

A It is.

Q Who publishes that? |Is that sonething that you

get involved in? Does the ACC get involved in it? How
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1 | does that get transmtted to sone type of published rule
2 | when you have the Advisory Comm ssion coments?

3 A It's sonething that we vote on in the Advisory
4 | Conmmssion. |f we adopt a new rule or amend an existing
5|rule, often there is a coment that explains why that
6 | change was nade.

7 And so what we send through the AOC to the

8 | Suprene Court will be not just a proposed rul e change,
9 | but a proposed Advi sory Comm ssion coment. And
10 Jultimately, that will follow all the way through the
11 | process and be part of the resolution, as presented to
12 | the General Assenbly.
13 If it's adopted, it becones part of the

14 | official rule package.

15 Q So any tine --

16 Are all proposed rule changes, do they -- do
17 | they conme with an Advi sory Conm ssion conment ?

18 A Many tines, yes.

19 Q But not all the time; is that your testinony?
20 A | think that's correct, yes.
21 Q Do you ever look at when the ACC sends out for
22 | the public notice and coment period -- well, let ne
23 | back up.
24 Who sends that out, the public notice and
25 | comment period, to the public?
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"' m not sure.
s it on the AOCC website, typically?
| don't know.

You' ve never | ooked?

> O r» O >»

Correct.

Q Do you know if the Tennessee Suprene Court and
the ACC, if they share the same website?

A  I'mnot sure how to answer that, but what | can
tell you is that the Tennessee Administrative Ofice of
the Courts maintains the website. And part of the
website reflects argunents in front of the Suprene
Court, opinions issued by the Suprenme Court, argunents
before the Court of Appeals, opinions fromthe court of
Appeal s.

So when you say, "Do they share the sane
website," I'mnot really sure.

Q If I wanted to pull up the Advisory Comm ssion
on the Rules of Practice and Procedure on the ACC
website, would | go to the AOC website?

A |If you wanted to do what?

Q To look at the Advisory Comm ssion nanes and
menbers, would | go to the AOC website?

A As far as |'maware, the nanes of the
conmm ssi on nmenbers are posted on the ACC website.

Q If I wanted to |ook up oral argunents or
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1 | opinions fromthe Tennessee Suprene Court, would | go to
2 |the sane ACC website or would | go to a different

3 | website?

4 A The sanme website.

5 Q Gkay. Do you ever get with Mchelle

6 | Consiglio-Young at the beginning of a cal endar year to
7 | map out agendas or neetings notices? Do you do anything
8 |like that at the begi nning of each cal endar year?

9 A \Well, I've never done what you' ve asked, but |
10 | have met with M chell e about other things.

11 Q Related to the Advisory Conm ssion?

12 A  Probably.

13 Q How often do you neet with Mchelle

14 | Consi gl i o- Young regardi ng the Advisory Conm ssion?

15 A |I'd say, over the seven years that |'ve been on
16 | the comm ssion, maybe two or three tines.

17 Q Two or three times total?

18 A  Yes.

19 Q Is that when she tells you about a package that
20 | the CGeneral Assenbly may be considering, a rules

21 | package?

22 A No.

23 Q Ckay. Wat were those two or three tines?

24 | What were they related to?

25 A Well, just likely how to nake the conm ssion
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1| operate as efficiently as possible, whether we shoul d
2 | use the commttee structure, whether we should have
3 | subcomm ttees, who we should perhaps assign to
4 | conmttees to make sure that they' re evenly and
5| appropriately staffed.
6 Q Okay. | think you said -- | want to nake sure
711 understood this.
8 Did you say in your earlier testinony that you
9 | serve at the pleasure of the Tennessee Suprene Court?
10 A | did say that.
11 Q Is that language, is that in the statute?
12 A  Yes.
13 Q It is?
14 A It isinplicitly in 16-3-601.
15 Q | think, as | recall, the ACC director uses
16 | that | anguage, "Serves at the pleasure of the chief
17 | justice of the Suprene Court"”; would that be correct?
18 A | don't know.
19 Q But you're saying inplicitly, you, as the
20 | chair -- who do you serve at the pleasure of, the
21 | Suprene Court or the Chief Justice?
22 A  The Suprene Court.
23 Q Tell nme howthat is inplicit. Wat does that
24 | rean? What do you do vis-a-vis your relationship with
25 | the Supreme Court nenbers?
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1 A Well, the statute states explicitly that it's
2 | the Suprene Court who appoints the nenbers. So at any
3 | day, the Suprenme Court could decide to appoint soneone
4 | el se.

5 Q GCkay. So do you -- let's say through a year,

6 | and you're about to have four quarterly neetings.

7 A Al right.

8 Q Wuld you ever communi cate with any nenbers of
9 | the Supreme Court during the course of that year about
10 | potential Advisory Conmm ssion rol es?
11 M5. CARTER: (Object to form
12 THE WTNESS: |'ve never done that about a
13 |rule. But, | nmean, certainly |I've had comuni cati ons
14 | with our Supreme Court |iaison over tinmes about other
15 | t hi ngs.

16 | BY MR DOUGHERTY:

17 Q How do you conmmuni cate with your Suprene Court
18 | liaison? Do you do it while you're at the neeting or at
19 |a later tine?
20 A By tel ephone, typically.
21 Q Wi was the Suprenme Court liaison in 2022 from
22 | the Suprene Court?
23 A Justice Lee.
24 Q How often did you conmuni cate by tel ephone wth
25 | Justice Lee during the 2022 cal endar year?

Case 3:22-cv-00439 Documeni&xpt ag-iled IENNESSEE Page 71 of 96 PagelD #: 164

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o o B~ w NP

N ORNN N NN R R R R R R R R R R
g N W N P O © 0O N O O M W N B O

Case 3:22-cv-00439

Li kel y once or tw ce.
Once or tw ce?

(Wtness nods head up and down.)

o r» O >

Do you recall what the nature of those calls
wer e about ?

A Yes. Questions about reappointnent as chair.
Reappoi ntmrent to the comm ssion.

Q Wiy would you communicate with Justice Lee
about that, those issues?

A Because it's -- the Suprene Court appoints the
menbers of the conmssion. |It's the Supreme Court who
appoints the chair, the vice chair, the reporter, and
the other offices of the conmm ssion.

Q WwWll, do you ever -- have you, in the past,
ever conmmuni cated with any nenbers of the Suprene Court
about the Advisory Conm ssion, other than the Suprene
Court Iiaison?

A No.

Q So your point of communication in the past has
al ways been with the individual who's nanmed as the

Supreme Court |iaison?

A Correct.
Q I'mnot tal king about conmunications you m ght
have at a bar function. |I'monly referring, when | talk

about these conmunications, related to the Advisory
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Comm ssi on and your duties.

A That's the way | understood your question.

Q Okay. D d Justice Lee have any information or
comments back to you during your one or two neetings
with her in 20227

A | don't believe | had any neetings with you.

Q Wwell, I think -- ny understanding, | said, "How
many neeting in 2022 by tel ephone,” and | think you
said, "One or two."

Was that your testinony?

A M testinony was intended to be that | spoke
wi th her by phone once or twice. They were not
neetings --

Q Ckay.

A -- in person.

Q The one or two times in 2022 when you spoke by
phone with Justice Lee, do you recall what information
Justice Lee said to you or gave to you?

A In general, yes.

Q GCkay. \What was that?

A Had to do with reappoi ntnent as chai rman of the
comm ssi on, possibly reappointnment to the conm ssion
I tself.

Q Were you calling Justice Lee, at that point, to

see if you were going to be reappointed, or you were
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1 | requesting reappointnent?

2 Explain that a little bit, please.

3 A | don't believe | called her. Mst likely, she
4 | called ne.

5 Q Gkay. Wen she called you during those one or
6 |tw tines, what did she say?

7 A In words or in substance, "The Suprene Court

8 |would Iike you to continue to serve on the conmm ssion

9 | The Suprene Court would |ike you to continue to serve as
10 | chair."
11 Sonmething to that effect.
12 Q Do you recall in 2022 when that happened, those
13 | one or two tines?

14 A | do not.

15 Q I'mgoing to junp back to the -- what | viewed
16 | on the ACC website this norning, okay, regarding the

17 | Advi sory Commi ssion and the nmenbers that are |isted.

18 There's another heading. It says -- and we

19 | tal ked about Justice Tarwater, who was just appointed to
20 | the Suprene Court. | think Justice Lee retired.
21 |'s that accurate?
22 A She did.
23 Q There's a heading here that says, "Assigned
24 | staff attorney (crimmnal)," and the individual is
25 | El i zabet h Ryan, Suprene Court staff attorney.
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1 What is Ms. Ryan's role on the Advisory

2 | Commi ssi on?

3 A Let ne answer it this way.

4 | don't know that she's actually on the

5 |commssion. | know that Elizabeth is in our neetings,
6 | along with Jeff Zager, as counsel, and they participate
7 ]1in the neetings there. They do not vote on proposed

8 | rul e changes, but they provide expertise and gui dance on
9 | various issues.

10 Q Wll, if sonmeone's not on the conmm ssion, how
11 | do they get to go to the neetings? | don't understand
12 | that.

13 Can you explain that?

14 M5. CARTER. |'mgoing to object to the form
15 Go ahead.

16 THE WTNESS: M explanation is that the

17 | Tennessee Suprene Court has authority to deci de who the
18 | menbers of the conm ssion are and how t he neetings

19 | proceed, and that, at sone |level, the Supreme Court has
20 | determ ned that having those in the position of
21 | El'i zabeth Ryan and Jeff Zager would be hel pful to the
22 | conmi ssi on's busi ness.
23 And so they have, since | can renenber, been in
24 | attendance at the neetings.
25 | BY MR DOUGHERTY:
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Q How long has Ms. Ryan been in attendance at the
nmeeti ngs?

A For as long as | can renenber.

Q \Wat does she do? Wiat is your understanding
of Ms. Ryan's role at these neetings?

A To lend expertise to the subject matter of the
di scussi ons.

Q Is Ms. Ryan a judge, or she a practicing
attorney? Do you know?

A | do know, and she's an attorney. She's not a
] udge.

Q Ckay. The other person, it says, "Assigned
staff attorney (civil), Jeff Zager." | think you
mentioned his nane. You are saying M. Zager
participates in all the neetings?

A He's participated in all of the neetings that I
can renenber, yes.

Q Gkay. M. Zager would have participated in
quarterly neetings in 20227

A  Yes.

Q D d M. Ryan participate in the quarterly
nmeetings in 20227

A | believe so.

Q D d M. Zager participate in the neetings thus
far in 2023?
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A I'mnot entirely sure, but | believe so.

Q D d M. Ryan participate in the neetings thus
far in 20237

A | believe so.

Q Just to confirm the reporter, Ms. Zehrt, did
she participate in the neetings in 20227

A |'"mnot sure.

Q Do you know when she was appointed to the
Advi sory Comm ssi on?

A It was, | believe, either in 2022 or 2023.

Q | believe, as | understand your testinony, you
said that the Suprene Court nmakes appoi ntnents of
nmenbers to the Advisory Conmi ssion; is that accurate?

A That's what | testified to, yes.

Q Do they enter any type of judicial order when
t hey nmake these appointnents? Are you aware?

A Yes, | amaware. Yes, they do.

Q Do they nake judicial orders when they appoint
judicial liaisons to the Advisory Conm ssion?

A | Dbelieve so.

Q Do they make judicial orders when they appoint
and assign staff attorneys? For exanple, Ms. Ryan or
M. Zager?

A "' m not sure.

Q Ckay. Do they nmake judicial orders when they
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1| appoint a reporter, like Ms. Zehrt, for exanple?

2 A | believe so.

3 Q Oay. Do they nmake judicial orders when they
4 | appoi nt soneone |i ke an ACC contact, like Ms. Mchelle
5 | Consi gl i o- Young?

6 A |I'mnot sure.

7 Q As far as you recall, Ms. Mchelle

8 | Consi glio-Young has served at |east until you have been
9 | on the conm ssion, since 20167

10 A That's ny menory.

11 Q Oay. Are all of the other people that are

12 | listed on the AOC website for the Advisory Comm ssion,
13 | other than judicial l|iaisons, are all those individuals
14 |in private practice? Are they private attorneys?

15 M5. CARTER (bject to the form

16 THE W TNESS: For the nost part.

17 | BY MR DOUGHERTY:

18 Q The only one | don't see, fromwhat |'m seeing,
19 |it says "ESQ' after pretty nmuch everything. Wat is
20 | your understandi ng of ESQ?
21 A It's an abbreviation for the word "esquire."
22 Q Wat does that nean? Does that nean an
23 | attorney?
24 A It's a suffix that oftentinmes you'll see
25 | appended to the name of an attorney.
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Q There's a Representative WIIliam Lanberth of
Nashvill e, Tennessee that does not have the "ESQ next
to his nanme. W is Representative Lanberth?

A He's a nenber of the Advisory Conmm ssion, and
al so a nenber of the Tennessee House of Representatives.

Q |Is Representative Lanberth an attorney? Do you
know?

A | do know. Yes, he is an attorney.

Q He is an attorney?

A (Wtness nods head up and down.)

Q |Is he -- do you know what -- is he with a
particular firmthat you' re aware of ?

A He has his own firmin Sumer County.

Q Andree Blunstein is listed here. As | recall
Ms. Blunstein is the current solicitor general; is that
right?

A That is correct.

MR. DOUGHERTY: | think soneone el se,
M. Stahl, may have some questi ons.
"1l pass the w tness, M Kke.
EXAM NATI ON
BY MR STAHL:

Q Representative Bul so, have you ever personally

deni ed a nenber of the public the option of attending an

Advi sory Comm ssi on neeting?

(615) 595- 0073
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1 A | have not.

2 Q Do comm ssion nenbers ever disagree about

3 | proposed rul e changes?

4 A  Yes.

5 Q Does the commi ssion ever assign subcommttees
6 | to exam ne proposed rul e changes?

7 A W have conmmttees. W have no subcommi ttees.
8 Q You nentioned earlier that you'll testify

9 | before the House or the General Assenbly about proposed
10 | rul e changes that may have gone up through the ACC to
11 | the Tennessee Suprene Court; is that right?

12 A  Yes.

13 Q \Wien you are at those proceedi ngs, whether you
14 | testify or not, do you know if those proceedi ngs are
15 | open to the public?

16 A | do.

17 Q Are they?

18 A They are.

19 Q Have you ever been involved in a comm ssion
20 | neeting where you noticed that nenbers of the public
21 | were present?
22 A | do not recall such a neeting.
23 Q As chair of the Advisory Comm ssion, do you
24 | believe that honest and frank di scussi ons anong the
25 | nenbers is in the commttee's best interest?
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1 A  Yes.

2 Q Have you ever had a rule change that you

3 | submtted through the ACC to the Tennessee Suprenme Court
4 | that the General Assenbly denied?

5 A By the Suprenme Court?

6 Q  Uh- huh.

7 A  Yes.

8 Q Have you ever noticed that a submtted proposed
9 | rule change and the advisory comments that you said you
10 | nost often submt with those have been anended or

11 | changed in any way before being accepted?

12 A That has happened as well.

13 MR STAHL: That's all | have.

14 EXAM NATI ON

15 | BY MR DOUGHERTY:

16 Q Wen did these changes -- what years did that
17 | occur, where the Suprenme Court either denied -- well,
18 | when did the Suprene Court deny a proposed rul e change
19 | that the Advisory Comm ssion nmade?
20 A M recollection is that that occurred with
21 | regard to a proposed change regardi ng nmandat ory
22 | di scl osure under Rule 26.
23 Q Do you recall what year that m ght have been?
24 A No. | could not recall the year that occurred.
25 Q Wuld there be a record sonewhere on the ACC
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website or the Suprenme Court orders? Do you know?

A | know that there would be a witten record
that a rule was proposed to the Suprene Court, and that
t he Suprene Court did not adopt it.

Q \Were would that be? Wuld that be in your
typically Lexis/Wstlaw search, or where would that be?
A  Wll, it would be in a nunber of places. It

woul d be a witten record of what the conm ssion
approved. There'd be sone witing of the comunication
of that action to the Supreme Court, and then there
woul d be, perhaps, no further action by the Suprene
Court on putting that proposed rule out for public
conment or change.

Q Do you recall what year it was when there was
a -- the Suprene Court rewote the recomended rule or

changed it sonehow? Do you recall when that woul d have

been?
A | can't recall the precise year.
Q But you're saying it would -- it's your

under st andi ng that there would be sone type of record of
what the Advisory Conmm ssion recomended versus what was
actual ly enacted?

A  Absol utely.

Q Wre -- those tines when the Suprene Court

either made a change or denied, were you ever required

(615) 595- 0073
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to testify before the General Assenbly?

A | don't recall.
MR. DOUGHERTY: | don't think I have anything
el se.
MR. STAHL: | just have one nore question.
EXAM NATI ON
BY MR STAHL:

Q Does every neeting result in a vote?
A No.
MR. STAHL: That's all | have.
MR. DOUGHERTY: We're on the sane schedule, an
hour and 45 m nutes for both of our first depos.
M5. CARTER: You have the right to read and
sign, so do you want to read and sign your deposition?
THE WTNESS: No, ['I]l waive it.
THE STENOGRAPHER: Do you want a copy of the
transcript?
MR DOUGHERTY: Yes, | do.

We're off the record.

(At 10:47 a.m Central Tine,

proceedi ngs concl uded.)
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REPORTER S CERTI FI CATE

STATE OF TENNESSEE
COUNTY OF DAVI DSON

|, Saba Mc Kinley, court reporter, with offices
in Clarksville, Tennessee, hereby certify that I
reported the foregoing deposition of G NO BULSO by
machi ne shorthand to the best of ny skills and
abilities, and thereafter the sane was reduced to
typewitten form by ne.

| amnot related to any of the parties naned
herein, nor related to their counsel, and have no
interest, financial or otherwi se, in the outcone of the
pr oceedi ngs.

| further certify that in order for this docunent
to be considered a true and correct copy, it nust bear
my original signature, and that any unauthori zed
reproduction in whole or in part and/or transfer of this
docunent is not authorized, will not be considered

authentic, and will be in violation of Tennessee Code
Annot ated 3-914-104, Theft of Services.

o LA,

SABA MC KI NLEY, LCR, RPRZCRI

Li censed Court Reporter

Regi stered Professional Reporter
Certified Reporting Instructor

LCR #843 - EXxpires: 6/ 30/ 2024
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I N THE UNI TED STATES DI STRI CT FOR
THE M DDLE DI STRI CT OF TENNESSEE
NASHVI LLE DI VI SI ON

DAN MCCALEB, Executi ve Editor
of THE CENTER SQUARE,

Plaintiff,
VS. Case No. 3:22-cv-00439
M CHELLE LONG, in her official
capacity as DI RECTOR of the
TENNESSEE ADM NI STRATI VE OFFI CE
OF THE COURTS,

Def endant .

Deposi ti on of:
M CHELLE CONSI GLI O YOUNG

Taken on behalf of the Plaintiff
Novenber 16, 2023

Commencing at 9:24 a.m CST

Lexi tas Legal
M chell e Cessna, LCR, RPR
(615) 595- 0073

Case 3:22-cv-00439 Document&2i3 asFiedl ENNEBSEE Page 3 of 96 PagelD #: 1602

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o o b~ W N P

L e
N W N B O

15
16
17
18
19
20
21
22
23
24
25

Case 3:22-cv-00439

For

For

For

A P P E A R A N C E S

the Plaintiff:

MR M E. BUCK DOUGHERTY, 111
Attorney at Law

Li berty Justice Center

440 N. Wells Street, Suite 200

Chi cago, |IL 60654

(312)637-2280

bdougherty@i bertyj usti cecenter.org

t he Def endant:

MR M CHAEL M STAHL

Attorney at Law

Ofice of the Attorney Ceneral
PO Box 20207

Nashville, TN 37202-0207

(615) 741- 3491

m chael . st ahl @g. t n. gov

the Adm nistrative Ofice of the Courts:

MR JOHN COKE

Attorney at Law

Adm nistrative Ofice of the Courts
511 Union Street, Suite 600
Nashville, TN 37219

j ohn. coke@ ncourts. gov

(615) 595- 0073
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The deposition of M CHELLE CONSI GLI O YOUNG
was taken by counsel for the Plaintiff, at the
offices of 500 Charlotte Avenue, Nashville,
Tennessee, on Novenber 16, 2023, for all purposes
under the Tennessee Rules of G vil Procedure.

All formalities as to caption, notice,
statenment of appearance, et cetera, are waived. Al
obj ections, except as to the formof the questions,
are reserved to the hearing, and that said deposition
may be read and used in evidence in said cause of
action in any trial thereon or any proceedi ng herein.

It is agreed that M CHELLE CESSNA, LCR, RPR
and Court Reporter for the State of Tennessee, may
swear the witness, and that the reading and signing
of the conpleted deposition by the wtness are

wai ved.
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* * *

M CHELLE CONSI GLI O YOUNG
was called as a witness, and having first been

duly sworn, testified as foll ows:

EXAM NATI ON
QUESTI ONS BY MR DOUGHERTY:

Q Good nor ni ng.

A Good nor ni ng.

Q Can you pl ease state your nane for the
record?

A. Sure, ny nane is Mchelle

Consi gl i o- Young.

Q And have you ever had your deposition

t aken before today?

A No.

Q kay. And do you understand that you're
under oath?

A. Yes, Sir.

Q Ckay. And you're prepared to answer the

guestions that | ask of you today?

A Yes, sir.
Q Are you represented by counsel ?
A. | amrepresented by the Attorney

CGeneral's Ofice and our general counsel.
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1 Q Ckay. And | know that we have M. Stahl
2 If you want to share his name on the record.

3 A. Ch, John Coke, our general counsel for

4 the Adm nistrative Ofice of the Courts.

5 Q Thank you. And | probably should have

6 menti oned that, you know, it's really inportant
7 when you're giving a deposition that we -- we
8 all get in habits, | do it nyself, where we nod
9 or give nonverbal kind of noddi ng our heads, so
10 it's inportant that we give verbal statenents
11 so she can pick up everything. GCkay?
12 A | under st and.
13 Q And, you know, any tinme you need to take
14 a break, we can do that. | don't anticipate
15 this going, you know, all day, probably not.
16 Half a day at the nost. But if you do need a
17 break, we can take it at any tine. The only
18 stipulation or caveat | would have is if |'ve
19 al ready asked a question that you go ahead and
20 answer it first before we take a break --
21 A Sur e.
22 Q -- okay?
23 A That's fine.
24 Q Al'l right. Where do you work?
25 A | work at the Admi nistrative Ofice of
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t he Courts.

Q And what is your position at the AOC?

A | ama division director of the

I ntergovernnmental Affairs Division wthin the
Adm nistrative Ofice of the Courts.

Q And can you explain a little bit about
the Intergovernnental Affairs Division, what do
t hey do?

A Sure. | oversee several prograns wthin
my division. One being legislative affairs for
the Admnistrative Ofice of the Courts.

Anot her being juvenile matters within the

Admi nistrative Ofice of the Courts. W have
the three judge panel systemw thin our
division and al so the Court Approvenent Program
Is also within ny division, which deals with
juvenile matters.

Q Ckay. Wien did you start your position
with the ACC?

A. | cane to the AOC January of 2015.

Q And what was your title or role in
January of 20157

A. It was assistant general counsel and

| egi sl ative |iaison.

Q And then so did you get pronoted or have
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a different position after that?

A. Yes. | kind of gone up the -- the ranks,
but yes, | got pronpted -- gosh, what year was
that? 2018? 2019? 2019, | believe.

Q So what was your new position in 2019

w th the AOC?

A. The director of the Intergovernnental

Affairs Division, which was newly created in

2019.

Q So that's your current position?

A Correct.

Q So you've been in that role approximtely

four years?
A Yes.
Q And you said that's a new position, so

you're the first director of governnental

affairs?
A. Yes.
Q Ckay. And when you were assi stant

general counsel from 2015 to 2019, who was the
general counsel at that point?

A When | first started it was David Hai nes.
And then shortly thereafter Rachel Harnon
joined the ACC and becane it -- the general

counsel .
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1 Q
2

3 A
4| Q
5 A
6 Long.
7 Q
8

9 A
10 Q
11
12
13 A
14

15

16

17 Q
18 A
19
20 Q
21
22
23 A
24 Q
25

director; is that right?

report directly to you?

names unl ess there are only a couple. How many

-- how many roughly do you have --

supervisors that report directly to nme, and

It's -- there are 8 that report to their

vari ous supervisors.

St ephani e Et heri dge.

Deputy Director Harnon and she doesn't report

to you, correct?

type of work did you do before then?

And now Ms. Harnon is the deputy

Correct.

Who do you report directly to?

| report directly to Director Mchelle

And do you have enpl oyees under you that

Yes.

| nmean, you don't have to give all their

| have 11 total. But | have 3

What are the three supervisors' nanmes?

Charlie Baldw n, Stacy Lynch, and

Ckay. So you don't report directly to

Correct, | do not report to her directly.

Before you canme to the ACC in 2015, what

Case 3:22-cv-00439 Documeni&x&t aF-iled TENNE3SEE Page 11 of 96 PagelD #: 1620

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

A. | worked at the Attorney General's

Ofice.
Q In what capacity?
A. | was an assistant attorney general in

the crimnal division.

Q How | ong were you in that role?

A. | was in that role tw years.

Q So that takes us back to, |ike -- about
ten years to 2013, | guess?

A Correct.

Q Were you in private practice or did you

do anyt hing before your position with the
Attorney General's Ofice?
A Before that | clerked for the Court of
Crim nal Appeals for Judge Robert Wedeneyer.
Q Ckay.
A. And | had started that directly after |aw
school , so..
Q Well, let's go ahead and get into your
education. That's a good segue.

So where is your undergraduate degree

fromand what year?

A. | graduated from Boston University in
2005.
Q And t hen how about your JD?
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A | graduated from University of Tennessee
Col | ege of Law in 2011.
Q Ckay. And what was the date of your

first Bar adm ssion?

A Novenber 2011.

Q And that -- that's in Tennessee?

A Correct.

Q Are you admtted to any other state Bars?
A No.

Q How about any ot her court adm ssions that
you m ght hol d?

A No. Just Tennessee.

Q kay. Have you ever been formally

di sci plined by the Tennessee State Bar

| icensing authority?

A No.

Q And have you ever been convicted of a
crime?

A No.

Q Have you ever been a party to a | awsuit
bef ore?

A No.

Q Ckay. You told us alittle bit about

your position as intergovernnental affairs.

Can you kind of gointo alittle nore detail,

Case 3:22-cv-00439 Documeni&x&t aF-iled TENNE3SEE Page 13 of 96 PagelD #: 1812

(615) 595- 0073


http://www.elitereportingservices.com

1 ki nd of what you do and how that relates to

2 your role on the Advisory Comm ssion?

3 A Sure. You know, | oversee the

4 | egi sl ati ve process for the court system which
5 is minly the role that correlates with the --
6 t he Advi sory Comm ssion and why |I'mthe staff

7 attorney/liaison for the AOC. And that is

8 because the rul es package nust go through the

9 | egi sl ati ve process to be approved. So it just
10 made sense within our office when |iaisons were
11 changing to just add ne to that so that | would
12 be aware of what was goi ng on through the Rul es
13 Commi ssion and could carry that through the

14 | egi sl ati ve process which is required by

15 st at ut e.

16 Q So do you al so report to anyone over in
17 the | egislative branch?

18 A No.

19 Q Ckay. You're there and you're -- as |

20 understand it, and correct ne if |I'm wong,

21 you're there to kind of facilitate the Advisory
22 Commi ssion and its rul es package with the

23 | egi sl ative body; is that right?

24 A That's correct.

25 Q And what does that look |ike -- and we'll
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tal k about neetings in a second. But what does
that look |like on a day-to-day basis? Do you
have to have -- do you go to sessions, to

| egi sl ati ve session? Do you have to testify?
What does that | ook |ike?

A When legislature's in session, | do
attend daily on behalf of the court systemto
various commttee neetings, neetings with

| egi sl ators as requested and testinony as

requested within the Legislative Committee

meet i ngs.

Q Do they ever request testinony fromyou?
A Yes.

Q And have you given testinony before the

| egi sl ative body?

A. Yes, on a nunber of different topics. It
just varies depending on what's before the
Commttee and what is of interest to the

| egislators in that particul ar neeting.

Q Is that -- are those transcripts
avai l able with the Tennessee | egi sl ative body
somewher e?

A. Everything is filed online. They have a
pretty extensive record of all of the

Legislative Committees that occur within a
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| egi sl ati ve sessi on.

Q Do you recall when the |last tine you gave
any testinony before the |egislature?

A. It was this past |egislative session,

whi ch was in January. And that -- | guess the
last tinme was fairly close to the end of
session, which was in April of this past year.
Q Is the legislative session -- what is it,
January through what ?

A. Typically it's through April or May. It

j ust depends on when they -- how nuch business
t hey have and when they want to adjourn. This
past year ended in April.

Q The testinony that you gave in April, was

that related to the Advisory Comm ssion?

A No.

Q VWhat was that related to?

A. It was related to |legislation that we
sponsored, but -- that was filed within the

| egi slature, but it was not related to the

Rul es Conmm ssi on.

Q When you say "we," are you referring to
t he ACC?

A Yes, |I'msorry, the ACC

Q What type of |egislation does the ACC
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1 sponsor ?

2 A W -- it varies. There are various

3 topics. A lot of tinmes it has to do with

4 vari ous procedures perhaps within the ACC. The
5 | egi sl ation that was the nost tal ked about this
6 past year was addi ng new judges, so we do file
7 | egi sl ati on requesti ng new judge positions when
8 we deem that necessary. And that was the topic
9 that | had testified on in April.
10 Q And is that kind of in an advocacy role
11 that you're advocating on behalf of the ACC
12 that we need -- the ACC needs new judges and
13 therefore you' re naking that request; is that
14 how t hat wor ks?
15 A That's correct.
16 Q Do you recall when the last tinme you gave
17 testinony to the | egislature about the Advisory
18 Commi ssi on?
19 A. No. | -- | have not given testinony
20 about the Advisory Comm ssion in ny recent
21 menory.
22 Q Do you know if any nenbers of the
23 Advi sory Comm ssi on have ever given testinony
24 before the | egislature?
25 A. Typically it's the chair of the Advisory
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Comm ssion that will testify if requested,
however, that request does not -- | don't
believe in the past couple of legislative
sessions that they've requested any testinony
from any nenber of the Advisory Commi ssion.

Q And we'll cone back, as | said, alittle
bit in a nonent about -- we'll go nore in depth
about the Advisory Conmm ssion.

When did you first hear about the |awsuit

that -- the reason you're here today to
testify?
A. | don't recall the exact date, but it was

after it had been filed and when the Attorney
CGeneral's Ofice had notified our general
counsel about it. Qur general counsel had

notified ne and others within our office.

Q So who woul d that have been? Wuld that
A John Coke.
Q Ckay. So you think that was fairly cl ose

intime after the lawsuit was filed?

A Yes.

Q When -- do you recall -- or let ne ask:
Are you aware that there's a prelimnary

i njunction that was issued in this case?
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A Yes.

Q When did you first becone aware of the
prelimnary injunction?

A | becane aware when it was filed after --
when the AGs Ofice had sent it to notify our
of fice.

Q Did Director Long notify you of the
prelimnary injunction?

A No. Ceneral Counsel John Coke did.

Q And what was your understandi ng of the
prelimnary injunction at that point?

A. At that point it was that basically we
needed to have a -- a public option for the
next comm ssion neeting that would occur, that
we need to either nmake that avail able via

| i vestream or in person.

Q And by "public option" you nmean public
access, right?

A Correct.

Q Have you ever seen a copy of the
prelimnary injunction?

A Yes.

Q And was that when you were first notified
of it when you got a copy?

A Yes.
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1 Q Who provided you a copy of the

2 prelimnary injunction?

3 A | believe that was our General Counse

4 John Coke.

5 Q What was your understandi ng of the

6 prelimnary injunction in terns of who it

7 applied to?

8 A My understanding is that it would apply
9 to the Conm ssion as a whole, as well as our
10 office and the parties to the -- to the
11 | awsui t .
12 Q Director Long, would it apply to Director
13 Long?
14 A Yes.
15 Q So you would agree then it was a fairly
16 broad prelimnary injunction in terns of who it
17 applied to?
18 MR. STAHL: (Object to the form
19 THE WTNESS: Could you restate that?
20 BY MR DOUGHERTY:
21 Q Yeah. | think you said, and | don't want
22 to put words in your nouth, that -- you said --
23 well, et nme just ask you this way: The
24 prelimnary injunction applied to the nenbers
25 of the Conm ssion, right?
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A Yes.
Q Did the prelimnary injunction apply to
Di rector Long?

MR. STAHL: Qbject to the form

THE WTNESS: |'mnot sure if it
applies to her directly or it just with her
connection as far as her role as the director
of the Adm nistrative Ofice of the Courts and
how it's -- our Advisor Conm ssion is overseen.
BY MR DOUGHERTY:
Did the prelimnary --
-- in our office.
' m sorry, go ahead.

Just within our office.

o >» O > O

Did the prelimnary injunction apply to
ACC enpl oyees?

MR. STAHL: bject to the form

THE W TNESS: As an enpl oyee of the
ACC, we would follow the prelimnary injunction
requi renents.
BY MR DOUGHERTY:
Q Did the prelimnary injunction apply to
t he Tennessee Suprene Court justices?
MR. STAHL: bject to the form
THE WTNESS: |1'm-- |'mnot sure.
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BY MR DOUGHERTY:
Q Did the Tennessee prelimnary -- excuse
me, let nme strike that question.

Did the prelimnary injunction apply to
Director Long' s attorneys?
A. As far as the Attorney CGeneral's Ofice

that who represents her, is that?

Q Just in general, just attorneys?
A. I"'mnot sure if | can answer that.
Q kay. Wien's the last tinme you' ve read

that prelimnary injunction?
A. | -- 1 didreviewit this week.
Q What other materials did you review in

preparation for this deposition?

A. Just the prelimnary injunction and the
original filing of -- of the lawsuit.
Q Did you review the first anended

conpl ai nt?
A. Yes, uh- huh.
Q Ckay. Al right. Are you famliar --
| et's go ahead and deal with the Advisory
Conmi ssi on.

Are you famliar with the Advisory
Conmm ssion on the rules of practice and

procedure created by TCA 16-3-6017?
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1 A Yes, sSir
2 Q And are comm ssion nenbers typically
3 listed on the ACC website?
4 A Yes.
5 Q Descri be your role with the Advisory
6 Conmmi ssi on.
7 A. Sure. My role is the AOCC |iaison to the
8 Advi sory Commi ssion. It's -- primarily it's
9 | ogi stical responsibilities. Like |l had said
10 earlier, nostly so that there is a staff nenber
11 of the ACC that is aware of the comm ssion that
12 can assist themin just various scheduling
13 needs or other types of needs for the
14 Comm ssion, as well as meking sure that that --
15 the ultimate rul es package gets filed and is
16 sought -- seen through the | egislative process.
17 Q Are you consi dered a nenber of the
18 Advi sory Comm ssi on?
19 A No.
20 Q So explain -- and you kind of talked
21 about it -- what does a liaison do to the
22 Advi sory Comm ssion? Wich is what you are,
23 right?
24 A Yes, yes. Because the Advisory
25 Conmi ssion is attached to the Conmm ssion of the
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1 Adm nistrative Ofice of the Courts for the

2 | ogi stical needs and is appointed by the

3 Tennessee Suprene Court, the liaison role just
4 ensures that their work is -- that they are

5 able to do their work as far as having neeting
6 space and just other, you know, requests from
7 t he Commi ssion to be supportive of the chair

8 and the reporter and just to be in

9 communi cation with them throughout the rules
10 package process and then ultimately to take
11 that and nmake sure it gets approved through the
12 | egi sl ature.
13 Q Do | ogi stical needs include providing
14 public access to any neetings?
15 A. It -- it includes what is required or
16 what's needed for the Conm ssion.
17 Q If nmeetings were to be open, let's say
18 for exanple, would a | ogistical need that you
19 woul d provide in nmaking sure that the public is
20 notified of a neeting?
21 A | would be sure that that -- that the --
22 whoever within our office that would need to be
23 I nvol ved with that, that that would occur, yes.
24 Q So it would occur through the AOC, right?
25 A Yes.
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Q And you used the term "l ogistical needs."
Is that kind of like -- is it fair to say
that's kind of the adm nistrative support?
A. Yes, that's what | was going to say,
| ogi stical admi nistrative can be
I nt er changeabl e.
Q Okay. What is your understanding --
l et's back up.

How | ong have you served as a liaison to
t he Advi sory Conm ssion?
A | was trying to think back on that and
it -- it was either sonetine in 2016 or 2017
that | becane the liaison for the -- the ACC

with the Advisory Conm ssion.

Q And you started wth the ACC in 20157
A Uh- huh.

Q Do you recall --

A. Yes. Sorry, | didn't nmean to --

Q No, no, you're fine.

Do you recall who the -- when you joi ned
in 2015, do you recall who the |iaison at that
time was for the ACC -- excuse ne, for the
Advi sory Comm ssi on?

A. Yes, her nane is Jeana Hendrix, and she

was Assi stant CGeneral Counsel wth the ACC at
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the tine.

Q Do you recall when you joined in 2015
when Jeana Hendrix was the |iaison, do you know
I f any Advisory Conm ssion neetings were open
to the public?

A | don't recall specifically, but there
were open neetings at that tinme, | believe.

But | wasn't involved then, so | couldn't say
definitively.

Q So when you joined, you recall that there
wer e open Advisory Conm ssion neetings?

A Yes.

Q And expl ain, how do you recall that?

What do you recall about those open neetings?
A. | don't recall specifics, it's -- | just
recall my involvenent as far as when the rules
package was conpleted that I would then take
It, you know, to the legislator -- to the

| egi sl ature for that approval process. So |
would sit in on neetings here and there just to
have an understandi ng of the particular rules
package for that year.

Q So even before you becane a liaison to

t he Advi sory Conmm ssion you sat in on Advisory

Conmmi ssi on neeti ngs?
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A Yes.

Q What years were -- were those?

A 2015, 2016.

Q Were -- and you say they were open to the

public. Wre they open to the public via
livestream ng or in person, how did that work?
A. | don't recall specifically which method,
because | was not the liaison at the tine.

Q Wll, | nmean, do you recall people from
the public sitting around a conference roonf?
["mjust trying to understand, do you recal
anything like that?

A. l"'msorry, | just don't renenber.

Q Assuming that the -- well, you say those
neeti ngs were open to the public, right?

A As far as | can recall, there were -- was
an open option for the neetings.

Q Do you ever recall seeing a public
neeting notice in advance of one of those
neetings that you attended?

A. | do recall sone being on our website,
but | couldn't tell you specifically which
neeti ng.

Q Sure. Wuld -- would Jeana Hendrix be

t he ACC person responsi ble for generating that
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public neeting notice at that point?

A. | do not know if she specifically was the
one responsible or if there was another person

in the office at the tine. | just couldn't

tell you definitively.

Q But definitively it would have been sone

ACC enpl oyee, right?

A | believe it would have, but because it
wasn't ne at the tinme, I -- | can't tell you
for sure.

Q Was it announced at the neetings that you

were at that were open to the public that it
was open to the public? | nmean, was there sone

ki nd of communi cation on the record, do you

recal | ?
A. | don't recall, I"msorry.
Q kay. Who was the chief justice in --

during this tinme period that you recall these
open neetings, do you know? Do you recall who
the chief justice was?

A Justice Lee was the chief justice when |
had started the ACC. And she was the chief
justice for the first year, so that was there.
| don't know if that answers your question.

Q kay. Did you recall who the chair was
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1 at that point during those first years of your
2 ACC enpl oynent ?

3 A |"msorry, | just don't renenber off the
4 top of ny head.

5 Q So when you becane the liaison, did

6 Ms. Hendrix nove on to sonething else? Wat

7 di d she do?

8 A There was just a shift within our office
9 of various roles and duties. And at the tine
10 | -- because | had taken on the |legislative
11 roles that there was just a -- a change nade to
12 put me in that liaison role and nove her to
13 other roles. But | couldn't say specifically
14 what her roles were at that tine.

15 Q So let's fast forward a little bit. You
16 go on the Advisory Comm ssion. \Wat year was
17 t hat again, please?

18 A. It was either 2016 or 2017. |I|I'msorry |
19 don't renenber exactly.
20 Q When you started in -- as the liaison on
21 behal f of the AOC for the Advisory Comm ssion,
22 were neetings open at this point to the public?
23 A Yes.
24 Q Were you responsi ble for putting out any
25 advanced public neeting notices?
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1 A. It varied because of the various
2 different people who worked in our office at
3 the time. However, | did notify the
4 communi cations division or if there was another
5 -- | think it had been a paralegal at the tine
6 that had posted notices before. It just kind
7 of varied based on the people at the office and
8 what roles they were in, but I -- | would -- 1
9 do recall requesting, you know, the notice to
10 be put on our website prior to neeting, yes.
11 Q You did that as a |iaison?
12 A. | would -- | told -- | would be sure to
13 relay that information to those in our office
14 who woul d post that infornation.
15 Q And woul d -- who was the director of the
16 ACC at that point?
17 A. It was Deborah Tayl or Tate.
18 Q And did you report directly to Ms. Tate?
19 A. At that tine | reported to our genera
20 counsel, who then was Rachel Harnon. And then
21 that was ny direct -- ny direct report was to
22 her, so...
23 Q So who assigned you to nake sure that
24 public neeting notices got posted? Was that
25 Har mron or soneone el se?
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A. It -- it was our General Counsel Rachel
Har nron t hat nade t he changes of who woul d be
the liaison to the Conm ssion.

Q Do you recall in those public neeting
notices that was posted then was there ever a
name of the ACC enpl oyee that was provided for
the public to contact?

A In the public neeting notices, them
specifically | cannot recall that; however, on
our website we do have and have consistently
had the AOCC |iaison nane on the comm ssion page

on our website.

Q On the conm ssion page of nenbers?
A Yes.
Q Ckay. In terns of public neeting

notices, if one went out, let's say, five or

ten years ago, would it still be on the ACC
websi t e?

A That is nore of an IT question. But if
it -- if there were records kept of it, then
yes, there would be a -- a record of the ones

t hat were posted.
Q Do you know how the Conmm ssion is
appoi nted, the nenbers?

A. | do. | know that they are appoi nted by
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t he Tennessee Suprene Court.

Q And are there attorneys in private
practice that are nenbers of the Advisory
Conmi ssi on?

A Yes.

Q Are there governnent attorneys that are
nmenbers of the Advi sory Conm ssion?

A Yes.

Q Are there | aw school faculty
attorneys/attorneys that are nenbers of the
Advi sory Comm ssi on?

A. Currently not nenbers, but there --
there's a reporter.

Q What is the reporter's role on the

Advi sory Conmm ssi on?

A The reporter keeps the official records
of the Advisory Conmm ssion's business.

Q And so, you as the liaison, try to help
me di stinguish your role fromthe reporter's
rol e.

A. It -- | do not keep the mnutes or the --
any record of what occurs in those neetings,
that is up to the reporter. That's within the
reporter's role.

My role is -- conpared to the reporter is
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purely adm nistrative. Just to be sure that
the reporter has any information as far as
neeti ng space or Zoomlinks, access to the
nmeeting for the nenbers just to be sure that
that reporter has the information that they
need.

Q Are there mnutes -- are they ever posted
publicly fromthe neetings?

A. Not to ny know edge.

Q Where are they kept?

A They are housed wthin the Tennessee
Suprenme Court building and they are -- there's
el ectronic records. And |I'mnot sure if there
are paper records still or not, but that was
sonething that has -- a duty that's been within
the Tennessee Suprenme Court building with the
Appel l ate Court clerk's office, | believe.

Q When you say there are el ectronic records
of mnutes of the Advisory Comm ssion, what do
you nean?

A. Just the neeting records which would be
their agendas, mnutes, any attachnments any
proposals fromthe nenbers. Those would be
included in the -- in the records that -- for

each Commi ssion neeting.
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Q Have m nutes been kept for every neeting
since you've been liaison?

A Yes.

Q Is that a requirenment in the statute or
is that just practice?

A | cannot recall if that is a statutory
requi rement, but it has been the practice.

Q Ckay. So even prior to you being a

| i ai son, the neetings that you did attend, did
you observe soneone keepi hg m nut es?

A. Yes, the -- there has al ways been a
reporter of the Advisory Conmmi ssion keeping

m nut es and ot her docunentati on.

Q How is the reporter selected?

A. The reporter is selected by the Tennessee
Suprene Court.

Q Do the nenbers -- |like for exanple, let's
say there's a neeting, do they | ook back at the
proposed m nutes and then approve them or how
does that work? How do the m nutes get

appr oved?

A. The Commi ssion approves the mnutes from
the prior neeting at wherever their current
nmeeting is. So if they neet in June, they are

approving the mnutes of the March neeti ng.

Case 3:22-cv-00439 Documeni&x&t aF-iled TENNE3SEE Page 34 of 96 PagelD #: 1623

(615) 595- 0073


http://www.elitereportingservices.com

1 Q kay. Are there nenbers of the judiciary
2 that are on the Comm ssion?
3 A They are not nenbers, voting nmenbers, but
4 they are liaisons for their particular court.
5 Q What's a voting nmenber?
6 A They are not voting nenbers.
7 Q | understand. |'mjust saying what is a
8 voti ng nenber ?
9 A. Oh, a voting nmenber is the official
10 nmenbers appoi nted by the Tennessee Suprene
11 Court pursuant to their ability via statute to
12 do that.
13 Q When the Tennessee Suprene Court appoints
14 soneone, do they -- in an order, for exanple,
15 do they say that they're a nenber or do they
16 say that they're a voting nenber?
17 A | don't recall. | would have to | ook at
18 one of their orders to -- to say that
19 specifically. |'mnot sure.
20 Q Does the statute make a di stinction
21 bet ween a nenber of the Advisory Conmm ssion and
22 a voting nenber?
23 A | -- I do not know.
24 Q And does the statute provide for the term
25 of those nenbers that are appointed? Are you
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awar e of how t hat wor ks?

A. | would need to brush up on the statute
| anguage exactly, | can't recall.
Q kay. And so, does the Advisory

Conmmi ssi on have regul ar neetings?

A Yes.

Q And during your experience as |iaison
what's been the typical cadence of neetings
each year?

A. It's quarterly.

Q And was it quarterly in 2015 and 2016
prior to you becom ng |iaison?

A. As far as | can recall, yes.

Q What -- and you say quarterly. Can you
expl ai n what that neans?

A. Sure. At least recently and | do believe
prior, say the Comm ssion has a neeting, for
exanpl e, March, June, Septenber and Decenber
each year

Q And as the -- do you know how long that's
been in practice, that March, June, Septenber,

Decenber cadence?

A. It has varied slightly over the years.
Sonetinmes it will be February rather than March
and sonetinmes it will be May rather than June,
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dependi ng on the nenbers' availability
sonet i mes.

But as far as | can recall back to 2017,
2016, it was in that March, June, Septenber
vicinity. But like | said, it my be February,

May. You know, just kind of dependi ng.

Q In 2022 did the Advisory Comm ssion neet
i n March?
A. As far as | recall, yes. However, |

woul d need to | ook to make sure that wasn't a
neeting that, you know, got cancelled or that
they didn't have.
Q Did the Advisory Commission -- let's ask
it a different way.

Did they have quarterly neetings in the

cal endar year 20227

A Yes.

Q Did you attend all four of those 2022
nmeeti ngs?

A. | believe | did. But to confirm | would

have to | ook at ny calendar to be sure | didn't
mss one. But | believe | was at all four of
those. |I'mtypically at the neetings unless
"' m schedul ed out of town or there's another

conflict. But |I do try to make those priority.
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Q And to the best of your recollection, in
2022 were the four neetings in March, June,
Sept enber and Decenber ?

A Yes.

Q And were the dates in 2022, was it the
second Friday in March, June, Septenber and
Decenber when they net?

A Those were the dates -- that second
Friday of the nonth was the date set by the
chair. And unless there was sone conflict,

t hose woul d have been the dates that they net.
Q So that -- you recall that would have

been the case in 2022?

A Yes.

Q And was the chair in 2022 M. Bul so?

A Yes, G na Bul so.

Q And in 2023, which is the year we're in

A Uh- huh.

Q -- had there been quarterly neetings of

t he Advi sory Conmm ssi on?

A There were -- | do know there was a March
and a June neeting. And then | was out on
maternity | eave starting August.

Q Did you attend the March 2023 Advi sory
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Conmi ssi on neeting?

A Yes.
Q And was it open or closed to the public?
A. It was cl osed.

Q And then the -- did you attend the

June 2023 Advi sory Conmmi ssion neeting?

A Yes.

Q Was it open or closed to the public?
A It was open.

Q Wiy was it open?

A. It was open due to the prelimnary

I njunction order.

Q And do you recall seeing a public neeting
notice in advance of that June neeting?

A. There was a public neeting notice that
posted on our website, the ACC website.

Q I's that public neeting notice still to

t he best of your recollection posted?

A. | believe it should still be there, yes.
Q Is that -- did that public neeting
notice, is that sonething that you kind of
oversaw or how did that take place?

A I did informour comunications division
to post -- to one, create the link for the

livestream ng for that neeting, as well as
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posted on the website.

Q Were any of the 2022 quarterly neetings
open to the public?

A They were not.

Q Okay. And when did you go on maternity

| eave?
A. It was August 21st of this year.
Q So was there a Septenber Advisory

Conmi ssi on neeting of 20237

A. | believe there was one schedul ed, but |
was not -- | was on | eave when it was schedul ed
to occur.

Q Do you know if that neeting occurred or
not ?

A | believe it did not occur.

Q And do you know why it didn't occur?

A | don't.

Q Did anyone informyou that -- that it

di dn't occur because they weren't able to get
out a public neeting notice in tinme?

A No.

Q kay. You've not had any discussion with
anyone at the AOC about that?

A No, | have not.

Q How about have you had any di scussi on
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wi th any of the Advisory Comm ssion nenbers
about that?

A No.

Q Is there -- are you aware of anot her
nmeeting in 2023 besides March and June? |Is

t here one upcom ng that you're aware of?

A. There is a Decenber neeting upconmng. |
believe it's Decenber 8th.

Q And does that follow that second Friday
cadence, quarterly cadence?

A Yes.

Q Is there a public neeting notice of the
Decenber upcom ng neeting on the ACC website?
A. Yes, | believe that it has been posted.
Q Have you seen that or you just heard
that? How do you know?

A | did check it because I wll be back
frommaternity | eave for that neeting, and so |
wanted to check to see if there was one up --
If it had been put on the website, and it is on
t here.

Q Did you actually oversee that while you
were on maternity |eave or did you just check
It just to make sure?

A. | did not facilitate that -- the creation
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1 of that, but | was aware that it had happened
2 and | checked it to be sure it was posted.

3 Q Do you know who facilitated that public
4 neeting notice at the AOC office?

5 A It was both our General Counsel John Coke
6 and Charlie Bal dw n, who has assuned ny role

7 essentially while |I've been out on |eave.

8 Q Let's kind of backtrack a little bit.

9 So I think you said 2015 to 2016 you sat
10 in on sone neetings?

11 A Uh- huh.

12 Q And the -- your recollection, they were
13 open to the public?

14 A Yes.

15 Q At what point did those Advisory

16 Comm ssi on neetings becone closed to the

17 public?

18 A | believe it was 2018.

19 Q " msorry?

20 A 2018. It was after | had taken over as
21 liaison. There was -- neetings were open to
22 the public, as far as | can recall. And there
23 was a neeting that we had that there was a

24 menber of the public who had attended in person
25 who was there and becanme unruly and conbative
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1 with the Comm ssion. And after that, the --

2 t he Tennessee Suprenme Court took the matter up
3 for discussion and then the neetings were

4 cl osed after that incident.

5 Q And what -- where was this particular

6 meeting in 20187

7 A | wish | could recall the exact date. |
8 do believe it was 2018 and the neeting was at

9 the Adm nistrative Ofice of the Courts, it was
10 in our conference room And nmenbers of the

11 public woul d cone periodically, sonetinmes we
12 didn't have any and sonetinmes sone woul d

13 request to cone.
14 And that particular neeting there was a
15 menber of the public who attended, and he was
16 Interested in a topic that was bei ng di scussed
17 by the Comm ssion. And during that discussion,
18 he was speaking kind of out of term you know,
19 w t hout being called on or outside of the
20 public coment period that was all owed and
21 essentially becane very assertive with the
22 menbers and -- and the neeting was stopped and
23 he was asked to | eave.
24 Q Do you recall how many nenbers of the
25 public were at that particular neeting in 2018?

Case 3:22-cv-00439 Documeni&x&t aF-iled TENNE3SEE Page 43 of 96 PagelD #: 1842

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

A. | believe it was just that gentleman and

hi s son.

Q Do you recall his nane?

A | don't. [I'msorry.

Q When you say "conbative," do you nean --

what do you nean? Was it verbal conbativeness

A Yes.

Q -- or physical?

A It was verbal. He did |leave his chair --
or, you know, get up fromhis chair while he
was having this discussion, which kind of

escal ated the -- the tone that was going on in
there in his interaction with the nenbers. So
It -- yeah, it just becane nore of an
aggressive action on his part. Cearly he was

upset with a topic that was bei ng di scussed.

Q Do you recall the topic?
A No.
Q Do you recall who the chair was at that

time at that neeting?

A | believe the chair was Al en Wade t hen.
Q Is M. Wade currently a nenber on the
Advi sory Conmi ssi on?

A Yes.
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Q Were there four quarterly nmeetings in

20187

A Yes. As far as | remenber there were.

Q And you were at this neeting in 20187

A. | was at that neeting, yes.

Q Who was the chief justice of the Suprene

Court at that time in 2018?

A It was Justice Jeff Bivins at that tine.
Q So did the Chai rman WAade ask this person
t hat was being verbal -- verbally conbative to
| eave? Did he -- did the person | eave?

A. | don't recall who exactly asked himto
| eave; however, he was asked to | eave. W did
have to have several people help escort him
out. And | can't renenber if security was
called at that neeting or not. | -- | do
bel i eve that building security was nade aware.
Q Do you recall if any formal charges,
crim nal charges were brought against this
person?

A. | -- 1 do not believe that there were
formal crimnal charges.

Q So the person that was verbally conbative
was never prosecuted to the best of your

recol | ection?
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A. Correct, | do not believe that he was.
Q And so, | guess, was there a nenber of
the Tennessee Suprenme Court that was attending

that particul ar neeting?

A Yes.

Q And who was that?

A. It was Justice Holly Kirby.

Q So Justice Kirby was the Suprene Court

i ai son on the Commi ssion in 20187

A She was.

Q Justice Kirby is now the Chief Justice of
t he Suprenme Court?

A. Yes, she is.

Q So you said sonething about the -- the
justices at that point, they nade the call,
they made the decision to close neetings.

Expl ai n what -- explain what happened after

t hat .
A. After the neeting where the person got
conbative -- and Justice Kirby was in

attendance in that neeting, so she had seen it
firsthand, the -- as far as | am aware, she
took that matter back to the Suprene Court for
di scussion, and we at the ACC were told that

the neetings would no | onger be open after
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1 that. And that was really ny interaction with
2 that. They were -- | was inforned that they

3 woul d be cl osed.

4 Q How were you told? How were the nenbers
5 of the Conmi ssion told that from now on they

6 were going to be closed, the neetings?

7 A. | don't recall exactly. | do know that
8 I f our Ceneral Counsel Rachel Harnon at the

9 time had told ne that there was no need to put
10 public notice out because they were going to be
11 cl osed the next neeting after that incident.
12 And | cannot recall if Justice Kirby told the
13 menbers directly or if a menber of our office
14 told themthat we -- that they woul d be cl osed.
15 | just don't renenber exactly.
16 Q But that decision would have cone from
17 either the justices or the ACC office to the
18 Advi sory Comm ssi on?
19 A. One of the two, yes, would have told
20 either the Comm ssion as a whole or the chair
21 and the chair would have relayed that to the
22 Conmi ssi on.
23 Q So the Chair, M. Wade, didn't make that
24 deci si on?
25 A No.
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Q Did -- was it reported, do you recall
that neetings were going to be closed and
formally in the m nutes?

A. | do not recall. | would have to | ook
back at the mnutes to see if they were -- if
there was any nention.

Q Where are the m nutes kept?

A. Like | had said earlier, they' re housed
wi thin the Tennessee Suprene Court buil ding

overseen by the Appellate Court Clerk's Ofice,

so there is -- whether they're electronic or
paper fil ed.

Q And the clerk is Janes H vner, | believe,
right?

A Yes.

Q And M. Hivner is a nenber of the

Advi sory Comm ssi on?

A. Yes. | just couldn't recall if he was a
voti ng nenber or not voting nenber. He is on
t he Commi ssi on.

Q Did they have a distinction between
voti ng nenbers and nenbers when you first
becane |iai son?

A. I['"'mnot sure if there was a fornal

di stinction, but the judge |iaisons are nenbers
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1 but they don't -- they don't have a vote. So
2 sonetines the term nol ogy "nenber," "voting

3 menber" woul d be used just to distinguish,

4 okay, we're having votes and the voting nenbers
5 woul d be the ones participating; however,

6 the -- like for exanple, the judicial nenbers
7 are nenbers of the court -- of the Conm ssion,
8 they just don't vote on the matters that they
9 are -- that's presented within that comm ssion.
10 Q | -- I may not -- you may have answered
11 the question, I'mjust not quite clear. Do you
12 know definitively when this voting nenber
13 versus nenber, when that becane part of the

14 culture of the Advisory Conm ssion?

15 A. No. | wouldn't say that there is a

16 culture of that, it's nore just a -- the

17 Conmmi ssi on | ooks toward the judicial nenbers
18 just for insight into various proposals or just
19 ki nd of on-the-ground experience within the
20 courtroom
21 Q OCkay. That distinction is not nmade on
22 the AOCC website, though, it |ist nenbers,
23 right?
24 A. It lists menbers, and | believe it lists
25 the -- | know it lists the judge nenbers, but I
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1 believe it says for that the court, the various
2 courts that they're nenbers -- that they

3 represent on the Conm ssion.

4 Q Does it say courts or does it just say

5 judicial liaisons?

6 A It may just say judicial |iaisons, but I
7 believe their titles have what their judge --

8 whi ch court they're on.

9 Q Does it make a distinction on the ACC
10 websi te between voting nenbers and nenbers?
11 And if you don't know, that's okay.
12 A. | should know, but | do not recall
13 Q Did you create the list of nmenbers that
14 are on -- that's on the website?
15 A No.
16 Q Di d soneone that you oversee or supervise
17 create that docunent?
18 A. There is an enployee within our office
19 that maintains and creates all the rosters for
20 t he various court comm ssions; however, that
21 person -- | do not oversee that person.
22 Q So up until that point of 2018 when the
23 one i ndividual becane verbally conbative, had
24 there been any other problens with the Advisory
25 Conmmi ssi on neetings being open to the public

Case 3:22-cv-00439 Documeni&x&t aF-iled TANNE3SEE Page 50 of 96 PagelD #: 1649

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

that you saw?

A. Not that | experienced, no.

Q WAs there any discussion at that point in
2018 when that incident happened about having
the public not physically be present but to
view it by any type of |ivestream ng?

A. | was not privy to those di scussions or

I nvol venment of them

Q Was the Advi sory Conm ssion doi ng
livestream ng in 20187

A. | do not believe so. W did have option
for menbers to join virtually if needed;
however, majority of the people then would
cone -- would travel to the ACC office here in
Nashville and nmajority were in person.

Q So those neetings where everybody got
toget her at the ACC office --

Uh- huh.

-- was that in 2017?

Yes.

20157

As far as | can recall.

20167

That was the normprior to 2020.

o »>» O >» O > O »P

kay. That -- | was going to go into
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t hat .

A Uh- huh.

Q So it -- did that coincide wth COVID
when the Advi sory Conmm ssion neetings then went
by virtual ?

A. Yes, when all the COVID restrictions
occurred and we were still having neetings,
they were a hundred percent virtual because of
what had occurred in 2020. But that was when
it shifted to a hundred percent virtual. Prior
to that, they were in person

Q So now from COVI D on, the Advisory

Commi ssion itself, they neet virtually, right?
A It has continued to be virtual since the
2020 neetings, yes.

Q Was there ever discussion about let's go
back to open neetings virtually since we

woul dn't have a problemw th soneone

I nterrupting?

A. There were not any discussions prior to

this lawsuit within the Comm ssion that |

recal | .

Q That issue never canme up?

A It just didn't come up, correct.
Q If we need to take a break --
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A No |I' m okay.

(WHEREUPQON, an off-the-record
di scussi on was hel d.)
BY MR DOUGHERTY:
Q How is that |ivestream ng working wth
Advi sory Comm ssion neetings kind of post
Covl D?
A Li vestream ng or the virtual neetings
W th the nmenbers?
Q Way don't you -- I'musing the term Wy
don't you tell nme what do you understand by
virtual neetings? Wat does that nean?
A. So since 2020 we've had neetings via
Zoom So our office would generate the Zoom
link and send it to the nenbers. The Zoom i nk
typically had not been sonething that's been
gi ven out other than to the nenbers.
Q Ri ght .
A. And that's all that was generated was the
Zoom link sent out to the nenbers. Post the
prelimnary injunction, we did generate a
livestreaming link for this past June -- at
| east when | -- before | went on |eave it was
for the June neeting, which was the neeting --

the only neeting it would apply to post the
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prelimnary injunction based on the timng,

so. ..

Q So to the best of your know edge, post
prelimnary injunction, there's only been one
neeting that's been open to the public by
livestream ng and that was in June?

A Correct.

Q And public neeting notice to the best of
your recollection has already been posted in

advance of the Decenber neeting; is that right?

A Yes.
Q And so, that will be the second post
prelimnary injunction neeting that will be

open to the public?

A Yes.

Q And you will be in attendance at the
Decenber one?

A. That is the plan.

Q In ternms of your office, the AOC and what
you do with providing adm nistrative support,
was there any additional |abor or work or cost
associated with providing the Zoomlink to the
public for the June neeting?

A The livestream ng link --

Q Yes.
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A. -- to the public? As far as cost, no.
W did need to enlist a nmenber of our

communi cations division to create that because
the way that the |ivestreamng is set up is
outside of ny division or the Advisory

Conmm ssi on, so the conmuni cations division
wWithin our office sets all that up. And | --
one of the enployees there | had contacted to
create a livestreamng link for it.

Q To the best of your recollection
providing that livestreamng link to the
public, did that -- is that going to cost the
ACC nore funds than if they did not provide
livestream ng to the public?

A. To ny know edge, no. However, it does
requi re the use of a comuni cations division
enpl oyee that was previously not involved with
t he conm ssion neetings.

Q So that -- and you do that as the -- in

your role as the |iaison?

A. | do conmmunicate with the conmuni cations
departnent -- division enpl oyee.
Q Ckay. What goes on in the Advisory

Conmm ssi on neeting? Wat's the purpose of the

Advi sory Comm ssi on?
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A The purpose is to discuss rule -- court
rul e proposal s and/or needs and make
recommendat i ons of possible changes to the
court.

Q Do they -- does the Advisory Conmm ssion
di scuss and nake potential rule recomrendati ons

regarding the crimnal rules and procedure in

Tennessee?
A. Yes. If that is a topic that cones up
and is requested or -- by a nenber of the

public or another nenber of the governnent or
menber of the Conm ssion, they woul d discuss
the rules of crimnal procedure and make
recommendations as to changes if there are any
to the Court.

Q What about proposed reconmendations to

the civil rules of procedure, does that cone

up?
A Yes.
Q What about the rules of appellate

procedur e?

A Yes.

Q What about the rul es of evidence?

A Yes.

Q And what about the juvenile rules of
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1 procedur e?

2 A. Yes, occasionally.

3 Q Sois it fair to say that those are the
4 five categories of proposed rules that the

5 Advi sory Commi ssi on di scusses?

6 A Yes, those are the five.

7 Q Are there any nore other than those five?
8 A No.

9 Q Okay. Let's -- walk nme through, in
10 general, how this happens in terns of the
11 proposed rules -- and ny understandi ng, and you
12 can tell us, at some point there's a -- there's
13 a public conment period and then at some point
14 there's -- but you' ve referred to the rules

15 package?

16 A Uh- huh.

17 Q And at sone point the |egislature votes
18 on it. So can you just kind of roughly explain
19 t hat process?
20 A. Sure. It typically goes for a cal endar
21 year, so there is -- the June neeting would be
22 the last neeting that rules -- proposed rules
23 woul d be sent to the Suprenme Court for
24 consideration. So fromthe Septenber neetings
25 to the June neetings would be your -- your year
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of what woul d be considered in a rules package
for -- that would be sent to the Suprene Court.
Q And that's because the Tennessee
governnment cycle is July through June; is that
t he reason?

A It probably was based on that at sone
point, but it does also coincide with being
able to have public coment and then having a
rul es package for January enough tinme to be --
for the consideration in there. So that is --
for the rules | think may be nore the reason
why it goes -- the Septenber neeting woul d be
the start of the new package and June woul d be
t he end.

Q So and that's because the genera

assenbly cones in January, right?

A Correct.
Q Ckay. Go ahead, | didn't nean to
I nterrupt.
A. No, no probl em
So once the rule -- Advisory Conmmi ssion
has settled on proposals, they -- that is

conpiled, is sent to the attorneys for the
Suprene Court, who are also liaisons on the --

on the Conmi ssion, they will nmake sure that
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everything is cohesive and together. They send
that to the Suprene Court for consideration as
far as the recommendati ons.

The Suprene Court will take the
recommendati ons and they may add or subtract or
what not, but they will then put out those
recommendations for public coment. And
there's always a public coment period that --
it varies, but it's -- typically it's not |ess
than 60 days. There's always a comment period
for the public.

And then the Suprenme Court gets those
comments back. They take all that into
consideration, and they file an order of
proposed rules for that -- we call it the rules
package. | nean, that may not -- it's not nore
of an internal term it's not an official term
But they issue the order of the proposed rul es
that -- based on the recommendati ons and public
conmment .

And then | take certified copies of those
orders plus the proposed anendnents to the
rules, | file themwth the -- on behalf of the
Suprenme Court, but | file themwth the clerks

at the House and the Senate that -- which is
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required by statute to do so. And you have to
do it fromwhen they gavel in -- between when
t hey gavel in and January 31st. So typically
Is a couple weeks that you can file them And
then those certified copies of the orders and
t he anendnents are considered via rule
resolution, which is -- which | make sure is
witten up and filed by the | egislature.

Q And you -- you've answered exactly |ike
asked you to, which was general. | just now

want to kind of go back and unpack that just a

little bit.
A Uh- huh.
Q So the June neeting, as | understand it,

you've said that's kind of the |ast of the term

of the Advisory Comm ssion neetings; is that

right?
A Yes.
Q And that's when the final proposed rule

recommendati ons to the extent there are any --

A. Ri ght.

Q -- that's when they' re nade?

A Yes.

Q How are they made in June? Does the

Advi sory Conmm ssion have like a list? Do you
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1 wite it? Does a reporter wite it? How does
2 t hat wor k?
3 A It -- it's really ongoing. So there may
4 be rules that they approved to recommend to the
5 Court in the Septenber prior. So it -- and
6 those will not cone up again in June, it's just
7 they're -- they are -- the reporter kind of
8 keeps a record -- well, keeps a record of what
9 officially is recommended by the Conmm ssion.
10 That's all conpiled by the reporter in
11 conjunction with the Suprene Court I|iaisons.
12 And it's really between them of how the form --
13 the format of how that gets to the Court.
14 Q So and then do you all send that -- when
15 | saw "you all," does the Advisory Comm ssi on,
16 either the reporter or you or the chair, does
17 that get transmtted to the justices in June?
18 A. It's -- the reporter puts it together as
19 far as | know or, like | said, works with the
20 Suprene Court |iaison, the Suprene Court
21 attorneys or the liaisons, and they determ ne
22 how it gets relayed to the Court.
23 Q And then the Suprene Court around
24 Sept enber through nmaybe Novenber, that's when
25 the public comrent period is?
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A. It varies every year, but typically, yes,
it would be -- they -- they typically take it

I nto consideration fromthat June neeting

t hrough August. And then in the past it's been
some where between Septenber and Novenber t hat
they' Il put out the rules for coment.

Q So there's a lag period between June and
t hen whenever they start the public coment

peri od?

A. It's a review period for the Court.
That's the tine that they take to review the
reconmendat i ons.

Q So it is a-- thereis a lag period
between that tinme?

A. And you can call it that, but | don't
know that it's necessarily a lag period. It's
just part of the process.

Q Well, the Suprene Court is not -- doesn't
send out public comment notices in June, right?
A No.

Q And you said typically that public
comment period |lasts, you said, 60 days?

A. It's 60 days mnimum |'ve not ever seen
It less than that.

Q Is that -- do you know if that's by
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statute or just customin practice?

A | can't recall if it's statute or within
the rules thenselves, but it's definitely
practice within the Court.

Q So let's say this Septenber to Novenber,
roughly, comrent period, when comments cone
back about the proposed rul es, what does the
Suprene Court do? Do they send it back to the
Advi sory Conmi ssion or do they act on it? How

does that work?

A | mean, | can't speak definitively for
the Court. | can just say that sonetines
they -- | nean, they take the recommendati ons

or comments by the public into consideration.
They have in the past sent rules back to the
Commi ssion, and they've al so made changes

t hensel ves to the reconmmendati ons for

consideration by the legislature. |t just
vari es.
Q Wt hout consulting the Advisory

Conmi ssi on?

A Correct.

Q And so, after the public comment period,
Is it Tennessee Suprene Court or is it you that

then takes the rul es package to the general
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assenbl y?

A. | facilitate it on behalf of the Suprene
Court. So | essentially represent their
requirenment to do so. | wll be the one to
physically bring it over and file and nmake sure
It goes through the process. But it is a

requi rement that the Court -- the Suprene Court

does that, but I"'mtheir --

Q And when you say "requirenent,"” you nmean
a statutory requirenent?

A Yes.

Q So when you -- when do you typically

submt the rul es package to the general

assenbly? |Is that around January when they --

A. It's alnost always in January.

Q Ri ght, when they begin their ternf

A Correct.

Q So once you get the rules package to the

general assenbly in January, is there anything
el se that you do?

A Il wll -- 1 file the -- the orders and
the certified copies with the clerks, and then
| draft the res -- rule resolutions for

whi chever resolution -- whichever rules that

are being proposed to be anended. And | w |
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send those rule resolution drafts to the nenber
of the legislature who will sponsor those
resolutions. And it varies kind of year to
year, but typically it's the chair of the
Judiciary Conmittee that | would go through and
then they -- they take those drafts fromthere
and consult with their legislative |egal
services attorneys for official drafting.

Q So you typically submt the rul es package

to the chair on the Judicial Commttee?

A I[t's a rule resolution --
Q Ckay.
A. -- that nust be filed. It's -- the way

that the | egislature approves the rules is via
Q | see
A. -- resolution. So they have to have that

drafted and then filed officially within the

rule -- resolution filing process so that it's
inthe -- in the systemto -- to be acted upon.
Q Sois it fair to say the rules

resolution, that's just nore of a sunmary of
the entire rul es package?
A. It -- there is a separate resolution for

every category of court rule that is being

Case 3:22-cv-00439 Document &3t ag-iled IEANNESSEE Page 65 of 96 PagelD #: 1664

(615) 595- 0073


http://www.elitereportingservices.com

1 anmended.

2 Q And you typically do provide the

3 Judiciary Commttee chair with the rules

4 resol uti on?

5 A. Yes, it's typically the -- either the

6 Senate judiciary chair or the House, civil or

7 crimnal, it -- obviously crimnal rules wll

8 go through the CGrimnal Justice Commttee --

9 Q Oh, okay.
10 A. -- civil rules will go through the G vil
11 Justice Commttee. So | just facilitate to
12 make sure whi chever particular rul e package
13 amendnents we have that they go to the correct
14 judiciary chair in the House.
15 Q Is there a commttee for every -- al
16 five different proposed rules; crimnal, civil,
17 appel | ate, evidence and juvenile?
18 A. There are -- the way the legislature is
19 currently set up, there are just two -- there's
20 a Cimnal and a Gvil Judiciary Conmttee.
21 And the clerk of the House and the clerk of the
22 Senat e determ ne which commttee the rules
23 get -- rule resolutions get sent to.
24 However, we know just from past
25 experience, obviously, civil ones will go to
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1 civil and crimnal would go to the Crimnal

2 Commttee. So we just be sure to talk to those
3 chairs prior so that they're aware of the rule
4 resol utions.

5 Q How | ong does that process take from

6 January through -- does that take through March
7 or April? Wat does that | ook like for you?

8 A It just depends on when the | egislature

9 schedul es the rule resolutions to be heard.
10 They are scheduled to be heard in the
11 commttees, and so it's really just dependent
12 on the chair of the commttee and when they
13 want to schedule it. So we could hear themin
14 January or we could hear themcloser to the end
15 of session. It just depends on preference of
16 the chair.

17 THE REPORTER: And could we take a

18 qui ck restroom break?

19 MR DOUGHERTY:  Sure.
20 (Short break.)
21 BY MR DOUGHERTY:
22 Q We're back on the record.
23 Are you aware of Federal Advisory
24 Commttee neetings that are simlar to the
25 Tennessee Advi sory Conmm ssion?
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A | can't say that I'mvery famliar wth
t hem

Q Have you becone famliar with the Federal
Advi sory Conmittees fromthis |awsuit?

A. Only what's referenced in the lawsuit. |
have not |ooked it up separately.

Q And that's never sonething the Federal
Advi sory Committee that's ever cone up in

Advi sory Commi ssi on neeti ngs?

A Not that | recall.

Q Do you go to conferences in your position
with the ACC to other either state ACC

conferences or federal AOC conferences?

A. | go to the AOC s judicial conferences,
yes.
Q Is that -- is that a state -- on the

state or what is that?

A On the state level. There are various
conferences for the different |evels of judges,
and | attend those.

Q How often do those usually take pl ace?
A. It varies per judicial conference, but
It's either two or three tines a year.

Q You tal ki ng about the Tennessee j udi ci al

conf erence?
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A Yes.

Q And so, are you saying that other state
ACC offices and enpl oyees cone together at

t hese conferences?

A. What do you nean ot her state?

Q Well, | guess what |"'mtrying to ask is:
Do you have an opportunity as the Tennessee ACC
departnental governnent |iaison, are there

ot her states that have equival ent jobs that
you're able to conmunicate with to see what

t hey do?

A. | do not know. And no, typically we do
not confirmwth other state ACCs.

Q Do you have any interaction with the

f ederal AOC?

A No.

Q Does the Advisory Conm ssion nenbers, do
t hey have opportunities to do conferences wth
other either state judicial conferences or
federal advisory?

A. Not that |I'm aware of.

Q kay. Do you personally take a role in
maki ng rul e recomendations or is your role
just to provide admi nistrative support to the

Advi sory Comm ssi on?
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1 A. | do not make rule recommendations, it's
2 purely adm nistrati ve.
3 Q And you may have said, but how does that
4 happen? Let's say a rule cones and soneone
5 wants to change Rule 12 of Civil Procedure, do
6 t he nmenbers debate it, talk about it, does
7 someone wite a paper about it? What does that
8 | ook |ike?
9 A. It varies on how it conmes up. It can
10 come up via a nenber or a request froma
11 | egi sl ator or another nenber of the public. It
12 really varies. But the Conm ssion wl|
13 typically add it to the agenda for the -- for
14 t he next neeting, whatever neeting would be in
15 cl osest proximty to that request. And the
16 Commi ssi on nenbers discuss it and decide if it
17 warrants further discussion or reference to a
18 subcomm ttee wthin the Comm ssion or -- or
19 they just don't want -- don't deemit necessary
20 to discuss further.
21 Q How woul d a nenber of the public nake a
22 suggestion to get on the agenda of the Advisory
23 Conmmi ssi on?
24 A. They could do that in various ways by
25 either e-mailing the ACC. They could e-mail
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t he contact, you know, ne or another person via
the names on the website or they could reach
out directly to the reporter or the chair. It
just depends on -- and it's varied in the past.
W have had requests from nmenbers of the public
before for discussion of itens.

Q Do nmenbers of the public know t hey have
that option? | nean, is that sonething that
the ACC requl arly broadcasts to the public?

A. Q her than the public access to the page
on the website, | don't know that there's
anyt hi ng specific.

Q Has there ever been anything on the ACC
website that announces to the public that if
they want to nake a suggestion proposed rule
change, they could do so?

A | don't know if that's ever been
sonething that's been on our website. | can't
say that it was or wasn't.

Q So it's not sonething that affirmatively
the AOCC reaches out to the public, it just kind
of comes up occasionally?

A. The page is open to the public. And so

I f a menber of the public had a question,

they're always free to reach out to contacts
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provi ded on that page.

And is your contact provided on the page?
Yes.

kay. That's pre injunction?

Correct.

o >» O > O

What about reinbursenents of Advisory
Comm ssi on nenbers, is that sonmething that you
provi de adm ni strative support for for
expenses?

A. | have in the past; however, recently I
don't recall anyone requesting a reinbursenent
for mleage or anything like that because our
neeti ngs happen virtual.

Q And that's been going on pre prelimnary
I njunction?

A Correct.

Q Do you recall getting the litigation hold
letter when this lawsuit was filed by either
Director Long or sonmeone within the ACC?

A. | don't renenber exactly if | received a
litigation hold letter or if it was just our
director and I was just infornmed of the pending
litigation.

Q And so, was it your understanding that

all records and e-mails and everything was
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1 supposed to be preserved now that there was

2 litigation?

3 A Yes.

4 Q To the best of your recollection and

5 knowl edge that has it actually taken pl ace,

6 everything's been preserved?

7 A. As far as | know, vyes.

8 Q Did you participate personally in -- with
9 Director Long or in her answer that was filed
10 in this |awsuit?

11 A No.

12 Q Have you ever seen her answer that was
13 filed in this lawsuit?

14 A | do believe | sawit after it was fil ed,
15 but | don't recall exactly.

16 Q Do you recall seeing Director Harnon's
17 two declarations that were filed early when the
18 | awsuit was filed?

19 A | do believe | saw them but | don't

20 recall the details.

21 Q Did you assist in preparing those

22 decl arations --

23 A No.

24 Q -- for Ms. Harnon?

25 And you said no?
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1 A Correct, no.
2 Q Do you provide -- in your role with the
3 ACC, do you provide |egal advice to the
4 justices of the Suprene Court?
5 A. In various capacities | have in the past
6 on various topics.
7 Q But what are those topics and capacities?
8 A It -- majority is with |legislative
9 t opi cs.
10 Q Rel ated to the Advi sory Comm ssion rules
11 package?
12 A. No. Just other legislative duties that |
13 provi de.
14 Q Coul d you give ne an exanple? 1Is there
15 sonet hi ng you could give ne an exanpl e?
16 A. Sure. Just the legislation that is
17 either filed, proposed statutory anendnent that
18 may affect court process and | will talk to the
19 Court about that. And there are lots of tines
20 it's legal in nature but not related to the
21 Advi sory Conmm ssion, just other proposals that
22 get filed by nmenbers of | egislature.
23 Q So that's nore in your capacity as
24 I ntergovernnental affairs director?
25 A That's correct.
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Q Do you know if deputy Harnon provides

| egal advice to the justices of the Suprene

Court ?
A. | believe she does, yes.
Q Do you know i n what capacity?

MR. STAHL: nbject to the form
THE W TNESS: No.
BY MR DOUGHERTY:
Q Do you know if Director Long provides
| egal advice to the justices?
A | can't -- | can't answer that

definitively.

Q So you don't know, is that right?
A | don't know.
MR. DOUGHERTY: | think I'll pass the

W tness, M ke.

MR STAHL: Okay.

EXAM NATI ON
QUESTI ONS BY MR, STAHL:
Q Ms. Young, just a few questions.
Prior to the closing of the neetings and
the virtual neetings that occurred when COVID
started in 2020, | think you nentioned that

nost of the meetings occurred in person and
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they occurred in a conference roomat the ACC

offices; is that right?

A That's correct.

Q How big is that conference roonf

A. "' mnot good with neasurenent. | would
say there's a -- it's fairly large. There's a

| arge conference table that seats roughly 20 or
so. It can probably -- | do believe it can
accommodat e about 50 people com-- maybe not so
confortably, but that could be in there.

Q And how many nenbers of the Conmttee and
ot her people like yourself fromthe ACC are
typically present at or were typically present
when the neetings were held in person?

A. We woul d have roughly ten nenbers of the
Comm ssion. Probably nore than that before --
before COVID we had good attendance. | would
say majority of the nenbers would be in

at t endance.

And then as far as nenbers of the AOCC, it
woul d -- nysel f, possibly a nenber of our tech
division to just handl e any technol ogy needs in
there. But that would be it, typically. There
weren't a |lot of nmenbers of the AO -- other

enpl oyees of the AOC that woul d attend.
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1 Q kay. I n your experience prior to 2020
2 when the neetings went virtual and they were

3 still in person and you nentioned that there

4 was the one incident with the nenber of the

5 public who had conme in, how did that nenber of
6 the public cone into the AOCC offices? |Is there
7 a security area that they need to request

8 perm ssion to cone through in order to go to

9 the offices or are nmenbers of the public just
10 able to walk in?
11 A. No, the -- that nenber of the public did
12 have to check in in our -- the security kiosk
13 that's in the | obby of our building. W --
14 sonetimes we would know if a nmenber of the
15 public was going to attend because they would
16 reach out prior and request to attend so we
17 could give the information to the security
18 desk, but sonetines they'd just show up. And
19 so they would say, we're here for comm ssion
20 neeting, we would basically verify that, allow
21 themto cone up and then they woul d go through
22 our second -- our own security -- our own doors
23 to our -- to the ACC and they woul d be all owed
24 I nto the neeting.
25 Q Okay. When the neetings were in person
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1 and when you attended, were they always held in
2 the same conference roomor were they held in
3 di fferent roons?

4 A Al ways the sane conference room

5 Q I s that the bi ggest conference room

6 that's avail abl e?

7 A Yes.

8 Q You nentioned a nenber of the IT

9 departnent for the AOC sonetines being at these
10 neetings to facilitate IT needs. |'m wondering
11 in your -- in the AOCC s role as adm nistrative
12 support for the Advisory Conm ssion neeting, if
13 a menber was to show up in person prior to

14 2020, were they given a conputer? Wre they
15 expected to provide their own? Wuld they be
16 provided with witing supplies if they wanted
17 to take notes? What did that | ook Iike?

18 A. Just the nenber of the public that --

19 Q No, a nenber of the Commttee.

20 A. Ch, anybody. They would typically bring
21 their own if they kept information on a

22 conmput er or whatnot, but the ACC woul d

23 typically provide copies of the agenda and any
24 docunents that would be considered in that

25 neeting as requested. | would typically have
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1 copi es avail able, but nenbers, in ny

2 experience, usually brought either on a

3 conputer they would just keep electronic

4 docunments of how they kept up with it or they
5 woul d bring their own that they already printed
6 out and reviewed prior to the neeting.

7 Q Okay. Now that the neetings are virtual,
8 does the AQC provide any conputers or hardware,
9 tech support to facilitate those neetings?
10 A. To facilitate the nmeetings we'll provide
11 the links and whatnot. But as far as any
12 har dware to anybody, no, we don't provide that.
13 Q kay. You nentioned that the -- that
14 there's a portion of the Rules Commttee
15 process where there is a public coment period.
16 | think you nentioned that you've never seen it
17 to where that comment period was | ess than
18 60 days but it could be nore; is that right?
19 A Yes, in nmy experience it has been
20 60 days. It could be nore. | won't say it's
21 never been |ess than 60 days, but in ny
22 experience it's been 60 days. That's been the
23 m ni mum
24 Q Are you aware of any public comment that
25 has found its way to the Suprenme Court during
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that public comment period on any Rules
Conmi ttee recommendati ons?
MR. DOUGHERTY: (Object to the form
THE WTNESS: Yes, there have been
public comments.
BY MR STAHL:
Q How were those comments provided to the
Suprene Court during that period as far as, you
know?
A. They are -- there is a formthat you can
fill out on the ACC -- the Court website as far
as the -- when that public conment notice goes
out, there is an ability to file a -- a
comment. And that is also within that
Appel l ate Court clerk's office, but there is a

formon the website that you can enter your

comments or, | believe, you can upload a
docunent as well if you already have comments
pre -- you know, witten on a Wrd docunent or

whatnot. But then the Appellate Court clerk's
of fice conpiles those.

Q kay. Since your -- you've taken up this
role as liaison for the rules Advisory

Conmm ssi on, has a nenber of the public ever

contacted you about attending a neeting?

Case 3:22-cv-00439 Documeni&x&t aF-iled TENNE3SEE Page 80 of 96 PagelD #: 1889

(615) 595- 0073


http://www.elitereportingservices.com

© 00 N o 0o A~ W N P

N NN N NN P R P R R R PR Rk
o A W N P O © ©® N O o M W N P O

A Yes. | nean, prior to 2020 there have --
there were nenbers of the public that

required -- that requested to attend. | don't
know | can give you a specific exanple, but it
has happened.

Q Si nce 2020 has any nenber of the public
contacted you about attending a neeting?

A No.

Q Do you nmake any deci sions about rules
Advi sory Commi ssion, policies or actions of the
Commi ttee?

A No.

Q Have you ever wi tnessed the Commttee
requesti ng soneone cone and speak to themin
any capacity?

A. Yes. |'ve witnessed a | egislator asking
to cone and address the Committee, the

Comm ssion. That has happened in the past.

Q You al so nentioned that there are
subcommttees as part of the Rul es Conm ssion;
Is that right?

A Correct.

Q Are they standing commttees or are they
conmi ttees as necessary?

A. They have been standi ng comrttees;
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however, it is up to the chair whether or not
to dissolve a commttee or create one as

needed. Create a new one.

Q Do you know what the standing commttees
are -- subcommttees, |'msorry?
A. | can't recall all of them but they

basi cal |y breakdown into categories. So there
Is civil, crimnal, appellate, evidence. |
don't believe there's a juvenile one at the
nmoment .

Q Have you w tnessed any neetings between
t he nmenbers of those subcommittees?

A. No, | have not attended any of those
subcomm tt ee neeti ngs.

Q Do nmenbers of the subcomm ttee neet at
the AOCC offices as far as you know?

A. Si nce subconmttees were created, to ny
know edge, they have all been virtual neetings.
Q Si nce they' ve been created have any of

t hose subcomm ttees requested AOC techni cal

support to conduct those virtual neetings?

A | do not know.

MR. STAHL: | think that's all |'ve
got .
111
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EXAM NATI ON
BY MR DOUGHERTY:
Q Brief follow up.
Does providing |ivestream ng access of

Advi sory Conmmi ssion neetings to the public
el evate any crowdi ng problens fromin-person
at t endance?
A. It could. It just depends, | suppose.
But livestream ng would elimnate the need of
sonmeone attendi ng i n person.
Q | mean, if there's a small conference
room and you can only fit 60 people in, for
exanple, of the public, it would be better if
you had unlimted anmount of people, which they
could do that through livestream ng, right?

MR, STAHL: (Object to the form

THE WTNESS: The livestream ng does
gi ve that option.
BY MR DOUGHERTY:
Q Ckay.

MR. DOUGHERTY: That's all 1've got.

MR. STAHL: Great. Ckay.

THE REPORTER: Do you want to order
this?

MR DOUGHERTY: Yeah.
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Case 3:22-cv-00439

THE REPORTER Do you want it regular
delivery or sooner?

MR. DOUGHERTY: Can | get it before?

(WHEREUPQON, an off-the-record
di scussion was hel d.)

MR. DOUGHERTY: \What about Tuesday or
Wednesday, the 27th or 28th?

THE REPORTER:  Yeah.

MR. STAHL: Yeah, we'll take a copy.
Sanme order. And she's going to waive
signature. Thank you.

FURTHER DEPONENT SAI TH NOT
(Proceedi ng concluded at 11:16 a.m CST)
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RECEIVED FOR ENTRY
USDC/MDTN

Oct 17, 2023
IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF TENNESSEE Vicki Kinkade
Chief Deputy Clerk

IN RE: ) ADMINISTRATIVE ORDER
2023 HOLIDAY SCHEDULE ) NO.102
ORDER

It is hereby ORDERED that the United States District Court for the Middle District of
Tennessee, including the Clerk’s Office and the United States Probation Office, will be closed on
the following dates:

Thursday, November 23, 2023, and Friday, November 24, 2023
Friday, December 22, 2023
Monday, December 25, 2023
Friday, December 29, 2023
Monday, January 1, 2023

Pleadings or other documents required to be filed on the dates listed above will be treated

as timely filed if filed on the next business day after the required date.

It is so ORDERED.

Wek> Bl (17 (] in

Waverly D Crenshaw, Jr., Chief Uudge Aleta A. Trauger, U.S. Distr,ig]/ Judge
//
/%/ (// / L L/& Kxc (’LCk,«.c,f.% M
William L. Campbél, Jr} }f S. District Judge Eli Richardson, U.S. District Judge
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IN THE UNITED STATES DISTRICT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor of
THE CENTER SQUARE,

Plaintift,

V.

Case No. 3:22-cv-00439

MICHELLE LONG, in her official capacity
as DIRECTOR of the TENNESSEE
ADMINISTRATIVE OFFICE OF THE
COURTS,

Judge Richardson

Magistrate Judge Frensley

S e S e S’ s “umat ' “m  “euat e’ ' “au’

Detfendant.

DECLARATION OF JAMES MCQUAID

I, James McQuaid, declare as follows:

1. Tam a US citizen over the age of 18 years. If called to testify in this matter, I would do so
as follows:

2. I am counsel of record for Plaintiff Dan McCaleb in this case.

3. In a series of emails on September 28, 2023, Robert Wilson and Andrew Coulam, counsel
for Defendant, agreed to accept service of the subpoenas for depositions of the Supreme
Court Justices Bivens, Page, Kirby, and Lee (“the Subpoenas™). An excerpt of that email

chain containing a true and correct copy of the relevant emails is attached to this declaration
as Exhibit A.

4. On October 31 2023, I electronically served the Subpoenas on attorneys Wilson and

Coulam, as well as their colleague Michael Stahl. A true and correct copy of that email is
attached as Exhibit B.

5. The Subpoenas and their proofs of service are attached to this Declaration as Exhibit C.

Under penalty of perjury, I affirm that the foregoing is true and correct.

November 26, 2023
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11/21/23, 1:15 PM Mail - James McQuaid - Outlook

MAKING THE CASE

FOR TENNESSEE

From: Buck Dougherty <bdougherty@Ilibertyjusticecenter.org>

Sent: Thursday, September 28, 2023 7:15 PM

To: Andrew Coulam <Andrew.Coulam@ag.tn.gov>; Robert W. Wilson <Robert.Wilson@ag.tn.gov>; James McQuaid
<jmcquaid@libertyjusticecenter.org>

Cc: Michael Stahl <Michael.Stahl@ag.tn.gov>

Subject: RE: McCaleb v. Long - Notices of Deposition

Let me know what time for a call tomorrow.

Prof. Barton confirmed his zoom depo next Tuesday. So, Barton and McCaleb have confirmed their zoom depos
per your notices.

. 312-637-2280 (Main)
L 423-326-7548 (Cell)
B4 pdougherty@libertyjusticecenter.org

Buck Dougherty

Senior Counsel

Liberty Justice Center
e libertyjusticecenter.org

LIBERTY JUSTICE CENTER 000

From: Andrew Coulam <Andrew.Coulam@ag.tn.gov>

Sent: Thursday, September 28, 2023 7:04 PM

To: Buck Dougherty <bdougherty@libertyjusticecenter.org>; Robert W. Wilson <Robert.Wilson@ag.tn.gov>; James
McQuaid <jmcquaid@libertyjusticecenter.org>

Cc: Michael Stahl <Michael.Stahl@ag.tn.gov>

Subject: Re: McCaleb v. Long - Notices of Deposition

Yes, to be clear, our office will accept service of the subpoenas.

It was our understanding that we had agreed on the depos of Long and Harmon for next week and we were
wondering why we had not received a notice and subpoena. That was one of the reasons for my call. So, we can
tell Long and Harmon that their depos for next week are off and will have to be rescheduled? If so, we’ll inquire
about their availability for the remainder of October.

We can discuss tomorrow about extending another discovery deadline to allow you to depose any expert(s) we
disclose. We’re obviously not trying to prevent you from deposing any such expert.

Andrew C. Coulam | Deputy Attorney General
Public Interest Division
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11/21/23, 1:15 PM Mail - James McQuaid - Outlook
Mailing Address:
P.O. Box 20207, Nashville, TN 37202-0207
p. 615.741.1868
andrew.coulam(@ag.tn.gov

MAKING THE CASE
FOR TENNESSEE

From: Buck Dougherty <bdougherty@libertyjusticecenter.org>

Sent: Thursday, September 28, 2023 6:15 PM

To: Robert W. Wilson <Robert.Wilson@ag.tn.gov>; James McQuaid <jmcquaid@libertyjusticecenter.org>
Cc: Andrew Coulam <Andrew.Coulam@ag.tn.gov>; Michael Stahl <Michael.Stahl@ag.tn.gov>

Subject: RE: McCaleb v. Long - Notices of Deposition

1. Because Bulso can only do his deposition on October 9 (and you were uncertain of his availability
at the conference), it makes more sense practically and logistically to try and do Bulso, Long, and

Harmon together in Nashville that week at your office. McCaleb’s is on the 13" and I will be in
Chicago for that. So, if Bulso is on Monday October 9, which is fine with me, let me know if Long
and Harmon can do 10, 11, and/or 12 (in any order). I do not want to depose Harmon and Long
next week now that Bulso’s schedule has been disclosed to us. As you know, I’'m in Memphis and
would prefer to depose the State folks you’ve stipulated to at your office the same week so I’'m not
making multiple trips. So please confirm Long and Harmon’s availability as I’ve suggested.

2. I understand you object to the depos themselves. I’m just asking about accepting service of process.

Thanks for agreeing to accept service.

3. We’ve both already had 30-day extensions of experts. I think we probably need to discuss on a call
tomorrow. While it normally might not be an issue, pushing your expert deadline back another 30
days as you’ve requested exceeds the discovery cutoff of Oct. 31 per the scheduling order, and we
are obviously going to have to depose that individual. So, I think your request is much more than a
simple 30-day extension; it’s actually a request to push back the discovery deadline itself, which is
currently set for Oct. 31. I’'m available to jump on a video conference tomorrow to discuss, just let
me know.

Thanks, Buck

312-637-2280 (Main)
423-326-7548 (Cell)
bdougherty@libertyjusticecenter.org

Buck Dougherty

Senior Counsel

.
.
D<]
Liberty Justice Center e

libertyjusticecenter.org

LIBERTY JUSTICE CENTER 000
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11/21/23, 1:15 PM Mail - James McQuaid - Outlook

From: Robert W. Wilson <Robert.Wilson@ag.tn.gov>

Sent: Thursday, September 28, 2023 6:01 PM

To: Buck Dougherty <bdougherty@libertyjusticecenter.org>; James McQuaid <jmcquaid@libertyjusticecenter.org>
Cc: Andrew Coulam <Andrew.Coulam@ag.tn.gov>; Michael Stahl <Michael.Stahl@ag.tn.gov>

Subject: RE: McCaleb v. Long - Notices of Deposition

Buck,

You agreed to depose Director Long on October 4. That date is still available for you to depose her. If
you need to reschedule, then we will need to contact Director Long regarding her available dates.

Our Office will accept service for the subpoenas. We still object to the relevance of any Tennessee
Supreme Court Justice being deposed in this matter.

We also need to know if Plaintiff objects to the expert disclosure deadline extension by 30 days, to
November 1, 2023.

Thank you,
-Robert

Robert W. Wilson

Senior Assistant Attorney General

Memphis Division

Office of Tennessee Attorney General

40 South Main Street, Suite 1014

Memphis, TN 38103-1877

Phone: (901) 543-9031

Email: Robert.Wilson@ag.tn.gov
MAKING THE CASE

FOR TENNESSEE

From: Buck Dougherty <bdougherty@Ilibertyjusticecenter.org>

Sent: Thursday, September 28, 2023 5:49 PM

To: Robert W. Wilson <Robert.Wilson@ag.tn.gov>; James McQuaid <jmcquaid@libertyjusticecenter.org>
Cc: Andrew Coulam <Andrew.Coulam@ag.tn.gov>; Michael Stahl <Michael.Stahl@ag.tn.gov>

Subject: RE: McCaleb v. Long - Notices of Deposition

Please confirm via this email before close of business tomorrow on Friday Sep. 29 per our conference that you
agree to accept service of process for the subpoenas for depositions for the 4 TN Supreme Court justices we’ve
previously discussed.

Best, Buck

Buck Dougherty . 312-637-2280 (Main)

Senior Counsel C  423-326-7548 (Cell)
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11/21/23, 1:26 PM Mail - James McQuaid - Outlook

McCaleb v Long

James McQuaid <jmcquaid@libertyjusticecenter.org>
Tue 10/31/2023 4:48 PM

To:andrew.coulam@ag.tn.gov <Andrew.Coulam@ag.tn.gov>;Robert.Wilson@ag.tn.gov <Robert.Wilson@ag.tn.gov>;Stahl
<Michael.Stahl@ag.tn.gov>
Cc:Buck Dougherty <bdougherty@libertyjusticecenter.org>

ﬂ]] 8 attachments (3 MB)
McCaleb notice of kirby dep.pdf; McCaleb notice of bivens dep.pdf; McCaleb notice of lee dep.pdf; McCaleb notice of page
dep.pdf; kirby subpoena.pdf; bivens subpoena.pdf; Lee subpoena.pdf; Page subpoena.pdf;

Please see the attached Notices of Deposition and corresponding Subpoenas.
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Middle District of Tennessee |EI

Dan McCaleb

Plaintiff

V.
Michelle Long

Civil Action No. 3:22-cv-00439

N N N N N N

Defendant

SUBPOENA TO TESTIFY AT ADEPOSITION IN A CIVIL ACTION
To: Holly Kirby

(Name of person to whom this subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: ' Date and Time:

} 11/27/2023 9:00 am

The deposition will be recorded by this method: normal stenographic means

via Zoom

3 Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: 10/31/2023

CLERK OF COURT
OR
/s/ M.E. Buck Dougherty Il
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Plaintiff
Dan McCaleb , Who issues or requests this subpoena, are:

M.E. Buck Dougherty Ill, 440 N. Wells St., Ste. 200, Chicago IL 60654
bdougherty@Ilibertyjusticecenter.org, 312-637-2280

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, a notice
and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is

directed. Fed.R. Civ. P, 45%%(4). _
Case 3:22-cv-004 Document 62-5 Filed 11/27/23 Page 10 of 37 PagelD #: 1707



AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 3:22-cv-00439

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any) Holly Kirby

on (date) 10/31/2023

Qf [ served the subpoena by delivering a copy to the named individual as follows: Emailed to counsel for

Defendants, who had previously represented that they were authorized to accept service

on (date) 10/31/2023 > °T

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

R [

My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:  11/21/2023 d //%//

// Server’s signature

James J McQuaid

Printed name and title

440 N Wells St., Ste. 200
Chicago, IL 60654

Server’s address

Additional information regarding attempted service, etc.:

Case 3:22-cv-00439 Document 62-5 Filed 11/27/23 Page 11 of 37 PagelD #: 1708



AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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IN THE UNITED STATES DISTRICT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor of
THE CENTER SQUARE,

Plaintiff,

V. Case No. 3:22-cv-00439
MICHELLE LONG, in her official capacity
as DIRECTOR of the TENNESSEE
ADMINISTRATIVE OFFICE OF THE
COURTS,

Judge Richardson

Magistrate Judge Frensley

Defendant.

NOTICE OF DEPOSITION OF HOLLY KIRBY

Pursuant to the Federal Rules of Civil Procedure, Plaintiff, Dan McCaleb, Executive Editor
of The Center Square, through counsel, gives notice that he will take the deposition of Chief Justice
Holly Kirby on November 27, 2023, beginning at 9:00 AM Central Time. Counsel for the parties
and the witness may attend the deposition through a video conference platform such as Zoom. All
participants will be sent a meeting invitation via email which will allow connection to the
deposition and will provide the password/meeting ID for participation. The deposition will be
taken by normal stenographic means before a court reporter duly authorized to take sworn
testimony. By agreement of the parties, the witness may be sworn remotely and will be bound by
that oath as if given in person. The oath to be administered to the witness is attached. The

deposition will continue until completed or until otherwise agreed by counsel.
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Respectfully submitted,

/s/ M. E. Buck Dougherty 111

M. E. Buck Dougherty III, TN BPR #022474

James McQuaid, Pro Hac Vice

LIBERTY JUSTICE CENTER

440 N. Wells Street, Suite 200

Chicago, Illinois 60654
312-637-2280-telephone

312-263-7702-facsimile

bdougherty@libertyjusticecenter.org

jmcquaid@libertyjusticecenter.org

Attorneys for Plaintiff, Dan McCaleb,
Executive Editor of The Center Square

2
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CERTIFICATE OF SERVICE
I, counsel for Plaintiff, hereby certify that a true and correct copy of the foregoing
document has been served on the following counsel of record via email on this 31st day of October,

2023:

JONATHAN SKRMETTI

Office of the Attorney General & Reporter

Andrew C. Coulam, Deputy Attorney General
Michael M. Stahl, Senior Assistant Attorney General
Robert W. Wison, Senior Assistant Attorney General
Public Interest Division

P.O. Box 20207

Nashville, Tennessee 37202-0207
andrew.coulam@ag.tn.gov

michael.stahl@ag.tn.gov

Robert.wilson@ag.tn.gov

/s/ M.E. Buck Dougherty 111

3
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Remote Witness Oath

Do you solemnly swear or affirm that the testimony you are about to give in
this case is the truth, the whole truth and nothing but the truth so help you God. Do
you solemnly swear or affirm that you are not consulting and will not consult any
outside sources or information during the deposition such as cell phone, smartphone,
computer, the internet, any text or instant messaging service, e-mail, any chat room,
blog, or website such as Facebook, Myspace, LinkedIn, YouTube, or Twitter to
communicate with anyone or to obtain any information or consultation in conjunction
with your testimony.

4
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Middle District of Tennessee |EI

Dan McCaleb

Plaintiff

V.
Michelle Long

Civil Action No. 3:22-cv-00439

N N N N N N

Defendant

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Jeffrey Bivens

(Name of person to whom this subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: ' Date and Time:

} 11/28/2023 9:00 am

The deposition will be recorded by this method: normal stenographic means

via Zoom

3 Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: 10/31/2023

CLERK OF COURT
OR
/s/ M.E. Buck Dougherty Il
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Plaintiff
Dan McCaleb , Who issues or requests this subpoena, are:

M.E. Buck Dougherty Ill, 440 N. Wells St., Ste. 200, Chicago IL 60654
bdougherty@Ilibertyjusticecenter.org, 312-637-2280

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, a notice
and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is

directed. Fed.R. Civ. P, 45%%(4). _
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 3:22-cv-00439

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any) J€ffrey Bivens

on (date) 10/31/2023

Qf I served the subpoena by delivering a copy to the named individual as follows: Emailed to counsel for

Defendants, who had previously represented that they were authorized to accept service

on (date) 10/31/2023 5O

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, | have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

s %o

My fees are $ for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date: 11/21/2023 / /74 ,///

Server's signature

James J McQuaid

Printed name and title

440 N Wells St., Ste. 200
Chicago, IL 60654

Server’s address

Additional information regarding attempted service, etc.:

Case 3:22-cv-00439 Document 62-5 Filed 11/27/23 Page 18 of 37 PagelD #: 1715



AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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IN THE UNITED STATES DISTRICT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor of
THE CENTER SQUARE,

Plaintiff,

V. Case No. 3:22-cv-00439
MICHELLE LONG, in her official capacity
as DIRECTOR of the TENNESSEE
ADMINISTRATIVE OFFICE OF THE
COURTS,

Judge Richardson

Magistrate Judge Frensley

Defendant.

NOTICE OF DEPOSITION OF JEFFREY BIVENS

Pursuant to the Federal Rules of Civil Procedure, Plaintiff, Dan McCaleb, Executive Editor
of The Center Square, through counsel, gives notice that he will take the deposition of Justice
Jeffrey Bivens on November 28, 2023, beginning at 9:00 AM Central Time. Counsel for the parties
and the witness may attend the deposition through a video conference platform such as Zoom. All
participants will be sent a meeting invitation via email which will allow connection to the
deposition and will provide the password/meeting ID for participation. The deposition will be
taken by normal stenographic means before a court reporter duly authorized to take sworn
testimony. By agreement of the parties, the witness may be sworn remotely and will be bound by
that oath as if given in person. The oath to be administered to the witness is attached. The

deposition will continue until completed or until otherwise agreed by counsel.
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Respectfully submitted,

/s/ M. E. Buck Dougherty 111

M. E. Buck Dougherty III, TN BPR #022474

James McQuaid, Pro Hac Vice

LIBERTY JUSTICE CENTER

440 N. Wells Street, Suite 200

Chicago, Illinois 60654
312-637-2280-telephone

312-263-7702-facsimile

bdougherty@libertyjusticecenter.org

jmcquaid@libertyjusticecenter.org

Attorneys for Plaintiff, Dan McCaleb,
Executive Editor of The Center Square

2
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CERTIFICATE OF SERVICE
I, counsel for Plaintiff, hereby certify that a true and correct copy of the foregoing
document has been served on the following counsel of record via email on this 31st day of October,

2023:

JONATHAN SKRMETTI

Office of the Attorney General & Reporter

Andrew C. Coulam, Deputy Attorney General
Michael M. Stahl, Senior Assistant Attorney General
Robert W. Wison, Senior Assistant Attorney General
Public Interest Division

P.O. Box 20207

Nashville, Tennessee 37202-0207
andrew.coulam@ag.tn.gov

michael.stahl@ag.tn.gov

Robert.wilson@ag.tn.gov

/s/ M.E. Buck Dougherty 111

3
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Remote Witness Oath

Do you solemnly swear or affirm that the testimony you are about to give in
this case is the truth, the whole truth and nothing but the truth so help you God. Do
you solemnly swear or affirm that you are not consulting and will not consult any
outside sources or information during the deposition such as cell phone, smartphone,
computer, the internet, any text or instant messaging service, e-mail, any chat room,
blog, or website such as Facebook, Myspace, LinkedIn, YouTube, or Twitter to
communicate with anyone or to obtain any information or consultation in conjunction
with your testimony.

4
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Middle District of Tennessee |EI

Dan McCaleb

Plaintiff

V.
Michelle Long

Civil Action No. 3:22-cv-00439

N N N N N N

Defendant

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Sharon Lee

(Name of person to whom this subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: ' Date and Time:

} 11/29/2023 9:00 am

The deposition will be recorded by this method: normal stenographic means

via Zoom

3 Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: 10/31/2023

CLERK OF COURT
OR
/s/ M.E. Buck Dougherty Il
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Plaintiff
Dan McCaleb , Who issues or requests this subpoena, are:

M.E. Buck Dougherty Ill, 440 N. Wells St., Ste. 200, Chicago IL 60654
bdougherty@Ilibertyjusticecenter.org, 312-637-2280

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, a notice
and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is

directed. Fed.R. Civ. P, 45%%(4). _
Case 3:22-cv-004 Document 62-5 Filed 11/27/23 Page 24 of 37 PagelD #: 1721



AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 3:22-cv-00439

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

| received this subpoena for (name of individual and title, if any) Sharon Lee

on (date) 10/31/2023

d I served the subpoena by delivering a copy to the named individual as follows: Emailed to counsel for

Defendants, who had previously represented that they were authorized to accept service

on (dat))  40/31/2023 OF

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, [ have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

s i

My fees are $ for travel and $ for services, for a total of $ 0.00

[ declare under penalty of perjury that this information is true.

Date: 11/21/2023 /% * /

erver’s signature

James J McQuaid

Printed name and title

440 N Wells St., Ste. 200
Chicago, IL 60654

Server’s address

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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IN THE UNITED STATES DISTRICT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor of
THE CENTER SQUARE,

Plaintiff,

V. Case No. 3:22-cv-00439
MICHELLE LONG, in her official capacity
as DIRECTOR of the TENNESSEE
ADMINISTRATIVE OFFICE OF THE
COURTS,

Judge Richardson

Magistrate Judge Frensley

Defendant.

NOTICE OF DEPOSITION OF SHARON LEE

Pursuant to the Federal Rules of Civil Procedure, Plaintiff, Dan McCaleb, Executive Editor
of The Center Square, through counsel, gives notice that he will take the deposition of Retired
Justice Sharon Lee on November 29, 2023, beginning at 9:00 AM Central Time. Counsel for the
parties and the witness may attend the deposition through a video conference platform such as
Zoom. All participants will be sent a meeting invitation via email which will allow connection to
the deposition and will provide the password/meeting ID for participation. The deposition will be
taken by normal stenographic means before a court reporter duly authorized to take sworn
testimony. By agreement of the parties, the witness may be sworn remotely and will be bound by
that oath as if given in person. The oath to be administered to the witness is attached. The

deposition will continue until completed or until otherwise agreed by counsel.
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Respectfully submitted,

/s/ M. E. Buck Dougherty 111

M. E. Buck Dougherty III, TN BPR #022474

James McQuaid, Pro Hac Vice

LIBERTY JUSTICE CENTER

440 N. Wells Street, Suite 200

Chicago, Illinois 60654
312-637-2280-telephone

312-263-7702-facsimile

bdougherty@libertyjusticecenter.org

jmcquaid@libertyjusticecenter.org

Attorneys for Plaintiff, Dan McCaleb,
Executive Editor of The Center Square

2
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CERTIFICATE OF SERVICE
I, counsel for Plaintiff, hereby certify that a true and correct copy of the foregoing
document has been served on the following counsel of record via email on this 31st day of October,

2023:

JONATHAN SKRMETTI

Office of the Attorney General & Reporter

Andrew C. Coulam, Deputy Attorney General
Michael M. Stahl, Senior Assistant Attorney General
Robert W. Wison, Senior Assistant Attorney General
Public Interest Division

P.O. Box 20207

Nashville, Tennessee 37202-0207
andrew.coulam@ag.tn.gov

michael.stahl@ag.tn.gov

Robert.wilson@ag.tn.gov

/s/ M.E. Buck Dougherty 111

3
Case 3:22-cv-00439 Document 62-5 Filed 11/27/23  Page 29 of 37 PagelD #: 1726


mailto:Robert.wilson@ag.tn.gov

Remote Witness Oath

Do you solemnly swear or affirm that the testimony you are about to give in
this case is the truth, the whole truth and nothing but the truth so help you God. Do
you solemnly swear or affirm that you are not consulting and will not consult any
outside sources or information during the deposition such as cell phone, smartphone,
computer, the internet, any text or instant messaging service, e-mail, any chat room,
blog, or website such as Facebook, Myspace, LinkedIn, YouTube, or Twitter to
communicate with anyone or to obtain any information or consultation in conjunction
with your testimony.

4
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
Middle District of Tennessee |EI

Dan McCaleb

Plaintiff

V.
Michelle Long

Civil Action No. 3:22-cv-00439

N N N N N N

Defendant

SUBPOENA TO TESTIFY AT ADEPOSITION IN A CIVIL ACTION
To: Roger Page

(Name of person to whom this subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: ' Date and Time:

} 11/30/2023 9:00 am

The deposition will be recorded by this method: normal stenographic means

via Zoom

3 Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date: 10/31/2023

CLERK OF COURT
OR
/s/ M.E. Buck Dougherty Il
Signature of Clerk or Deputy Clerk Attorney’s signature
The name, address, e-mail address, and telephone number of the attorney representing (name of party) Plaintiff
Dan McCaleb , Who issues or requests this subpoena, are:

M.E. Buck Dougherty Ill, 440 N. Wells St., Ste. 200, Chicago IL 60654
bdougherty@Ilibertyjusticecenter.org, 312-637-2280

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things, a notice
and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is

directed. Fed.R. Civ. P, 45%%(4). _
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 3:22-cv-00439

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

[ received this subpoena for (name of individual and title, if any) Roger Page

on (date) 10/31/2023

Qf I served the subpoena by delivering a copy to the named individual as follows: Emailed to counsel for

Defendants, who had previously represented that they were authorized to accept service

Rl B (s

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

s Yo

My fees are $ for travel and $ for services, for a total of $ 0.00

[ declare under penalty of perjury that this information is true.

Date: 11/21/2023 //:////%/

Server’s signature

James J McQuaid

Printed name and title
440 N Wells St., Ste. 200
Chicago, IL 60654

Server’s address

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 12/13) Subpoena to Testify at a Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense.

(2) For Other Discovery. A subpoena may command:

(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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IN THE UNITED STATES DISTRICT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor of
THE CENTER SQUARE,

Plaintiff,

V. Case No. 3:22-cv-00439
MICHELLE LONG, in her official capacity
as DIRECTOR of the TENNESSEE
ADMINISTRATIVE OFFICE OF THE
COURTS,

Judge Richardson

Magistrate Judge Frensley

Defendant.

NOTICE OF DEPOSITION OF ROGER PAGE

Pursuant to the Federal Rules of Civil Procedure, Plaintiff, Dan McCaleb, Executive Editor
of The Center Square, through counsel, gives notice that he will take the deposition of Justice
Roger Page on November 30, 2023, beginning at 9:00 AM Central Time. Counsel for the parties
and the witness may attend the deposition through a video conference platform such as Zoom. All
participants will be sent a meeting invitation via email which will allow connection to the
deposition and will provide the password/meeting ID for participation. The deposition will be
taken by normal stenographic means before a court reporter duly authorized to take sworn
testimony. By agreement of the parties, the witness may be sworn remotely and will be bound by
that oath as if given in person. The oath to be administered to the witness is attached. The

deposition will continue until completed or until otherwise agreed by counsel.
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Respectfully submitted,

/s/ M. E. Buck Dougherty 111

M. E. Buck Dougherty III, TN BPR #022474

James McQuaid, Pro Hac Vice

LIBERTY JUSTICE CENTER

440 N. Wells Street, Suite 200

Chicago, Illinois 60654
312-637-2280-telephone

312-263-7702-facsimile

bdougherty@libertyjusticecenter.org

jmcquaid@libertyjusticecenter.org

Attorneys for Plaintiff, Dan McCaleb,
Executive Editor of The Center Square

2
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CERTIFICATE OF SERVICE
I, counsel for Plaintiff, hereby certify that a true and correct copy of the foregoing
document has been served on the following counsel of record via email on this 31st day of October,

2023:

JONATHAN SKRMETTI

Office of the Attorney General & Reporter

Andrew C. Coulam, Deputy Attorney General
Michael M. Stahl, Senior Assistant Attorney General
Robert W. Wison, Senior Assistant Attorney General
Public Interest Division

P.O. Box 20207

Nashville, Tennessee 37202-0207
andrew.coulam@ag.tn.gov

michael.stahl@ag.tn.gov

Robert.wilson@ag.tn.gov

/s/ M.E. Buck Dougherty 111

3
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Remote Witness Oath

Do you solemnly swear or affirm that the testimony you are about to give in
this case is the truth, the whole truth and nothing but the truth so help you God. Do
you solemnly swear or affirm that you are not consulting and will not consult any
outside sources or information during the deposition such as cell phone, smartphone,
computer, the internet, any text or instant messaging service, e-mail, any chat room,
blog, or website such as Facebook, Myspace, LinkedIn, YouTube, or Twitter to
communicate with anyone or to obtain any information or consultation in conjunction
with your testimony.

4
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IN THE UNITED STATES DISTRICT COURT FOR
THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

DAN McCALEB, Executive Editor
of THE CENTER SQUARE,

Case No. 3:22-cv-00439

District Judge Richardson
MICHELLE LONG, in her Magistrate Judge Frensley
official capacity as DIRECTOR of

TENNESSEE ADMINISTRATIVE

OFFICE OF THE COURTS,

Defendant.

N N N N N N N N N N N N N N N N

DECLARATION OF M. E. BUCK DOUGHERTY III

Pursuant to 28 U.S.C. § 1746, I, M. E. Buck Dougherty III, declare:
1. T am a United States citizen over the age of 18 years. If called upon to testify
1n this matter, I would do so as follows:
2. I am a licensed Tennessee attorney and counsel of record in this case on
behalf of the Plaintiff Dan McCaleb.
3. The parties have taken seven (7) total depositions thus far, as follows:
e October 3, 2023 (remote) — Prof. Benjamin Barton, Plaintiff's Expert
e October 9, 2023 (in-person) — Gino Bulso, Chair Advisory Commission

e October 13, 2023 (remote) — Plaintiff Dan McCaleb
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e October 24, 2023 (in-person) — AOC Deputy Director Rachel Harmon

e October 25, 2023 (in-person) — Defendant AOC Director Michelle Long
e November 16, 2023 (in-person) — AOC liaison Michelle Consiglio-Young
e November 21, 2023 (remote) — Lang Wiseman, Defendant’s Expert

4. Prior to the scheduled depositions of Chief Justice Kirby, Justice Bivins,
Justice Page, and Special Justice Lee (collectively “Justices”), I instructed my
employer, Liberty Justice Center, to tender $40 checks to the Justices’ counsel for
their attendance at the noticed depositions on November 27, 28, 29, and 30.
Attached as Exhibit A are copies of the checks, along with my correspondence.

5. On November 21, 2023, at approximately 1:30 pm CDT, I along with my
colleague, James McQuaid, participated in a video conference call with counsel for
the Justices regarding their Motion to Quash depositions. Counsel for the Justices
participating on the call included Donna Green, Cody Brandon, and Liz Evan. I do
not recall counsel for Defendant Michelle Long (Andrew Coulam, Michael Stahl, and
Robert Wilson) participating on this video call.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS
TRUE AND CORRECT.

Executed on November 27, 2023
Lakeland, Tennessee

Nz Bua Doy Q @

M. E. Buck Dougherty III
LIBERTY JUSTICE CENTER
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LIBERTY
JUSTICE CENTER

10 November 2023

Donna L. Green, Managing Attorney
Law Enforcement and Special
Prosecutions Division

Office of the Tennessee Attorney General
P.O. Box 20207

Nashville, Tennessee 37202-0207

RE: Daily witness deposition fee pursuant to 28 U.S.C. 1821
McCaleb v. Long No. 3:22 -cv-00439

Dear Ms. Green,

Enclosed, please find four checks in the amount of $40.00 each made out to the
following pursuant to 28 U.S.C 1821 daily witness deposition fees:

1. Chief Justice Holly Kirby
2. Justice Roger Page

3. Justice Jeffrey Bivens

4. Justice Sharon Lee

Sincerely,

M.E. Buck Dougherty, I1I
Senior Counsel
Liberty Justice Center
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